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This is a suit by J. Franklin Crittenden agai nst his

brother, Charles M Crittenden, Jr., which, inter alia, seeks

damages for conversion of certain personal property |left under
the last wll and testanent of their father to his nother for

l[ife with remainder to him his brother, and his sister.



The Trial Court sustained the Defendant's notion to
di sm ss, contending that the conplaint "fails to state a claim
upon which relief can be granted.”™ The notion al so advanced
affirmati ve def enses which nmay not be consi dered because they are

not supported by any affidavits or depositions.

The anended conplaint, as pertinent to this appeal,

all eges the foll ow ng:

(3) On or about April 2, 1986, Charles M
Crittenden, Sr., executed his Last WIIl and Testanent,
copy of which is attached and incorporated herein as
Exhibit "1", wherein he in essence gave a |ife estate
to his wife, da V. Cittenden, of his hone |ocated at
1923 Cak Street N.W, Cevel and Tennessee, and his
furniture | ocated therein, contents of which are
partially listed on |ist attached hereto and
I ncorporated herein as Exhibit "2".

(4) Charles M Crittenden, Sr., upon in essence
giving his wife Da V. Crittenden a |life estate,
further naned his heirs Charles M Crittenden Jr.; J.
Franklin Crittenden, plaintiff, and Venda Schm d, as
the vested remai nderman of his estate. (hereinafter
collectively referred to as the "heirs".)

(5 On or about May 8, 1987, Charles M
Crittenden, Sr., did execute a Codicil to the
aforenmenti oned Last WII and Testanent, a copy of which
Is attached hereto and i ncorporated herein as Exhibit
"3,

(6) On or about June 28, 1987, Charles M
Crittenden, Sr., died.

(7) On or about Cctober 27, 1992, the heirs
received a letter fromDavid S. Hunberd, esq. as
counsel for Aa V. Crittenden, dermandi ng arrangenents
be made to nove the furniture and m scel | aneous itens,
partially listed on Exhibit "2", fromthe house. 1In
effect, da V. Crittenden was relinquishing her right
to her life estate in the aforenentioned as evi denced
by said letter, attached hereto and incorporated as
Exhi bit "4".



(8 As aresult of the aforenentioned letter, the
heirs nmoved the household furniture and m scel | aneous
items to Park QOaks Apartnents, 1159 Harrison Pike,

Cl evel and, Tennessee 37311, wherein the heirs placed
these itens in storage for an agreed upon fee of $50.00
per nonth.

(9) On or about August, 1993, defendant renoved
the furniture and m scel |l aneous itens from storage at
the aforenenti oned Park Oaks Apartnments and thereafter
rel ocated sane at his personal residence, 3004 Bryant
Dr., develand, Tennessee 37311 w thout the prior
know edge and/or consent of the remaining heirs.

(10) Defendant did nove these itens with the
intent of fraud to convert the furniture and ot her
m scel | aneous itens to his own personal use and
thereafter to charge the remai ning heirs an exorbitant
rent, being tw ce what Park Gaks Apartnments was
chargi ng, as evidenced by the bill defendant submtted
to the plaintiff, attached hereto and i ncorporated
herein as Exhibit "5".

(11) Plaintiff has been advised by Venda Schm d
that the defendant has partially disbursed sone of the

furniture and/or m scellaneous itens to the detrinent
of the heirs.

The propriety of a notion to dismss is addressed in

the case of Sullivant v. Anericana Hones, Inc., 605 S.W2d 246,

248 (Tenn. App. 1980), where this Court stated the foll ow ng:

Qur Supreme Court has recently quoted the United
States Supreme Court to the effect that "It is well
established that 'a conplaint should not be dism ssed
for failure to state a claimunless it appears beyond
doubt that the plaintiff can prove no set of facts in
support of his claimthat would entitle himto
relief."" Fuerst v. Methodist Hospital South (1978
Tenn.) 566 S.W2d 847, 848 [quoting Conley v. G bson,
355 U. S. 41, 45-46, 78 S.Ct. 99, 101-102, L.Ed.2d 80
(1957)]. In scrutinizing the conplaint in the face of
a 12.02(6) notion, "the court should construe the
complaint liberally in favor of the plaintiff, taking
all of the allegations of fact therein as true."
Huckeby v. Spangler (1975 Tenn.) 521 S.W2d 568, 571.




Qur reading of the conplaint persuades us that it neets
the test set out in Sullivant, and the Trial Court acted

inproperly in dismssing the conplaint.

Wiile it may be the itens of personal property to which
the Plaintiff contends he is entitled are so insignificant in
value the claimfor themmay be considered de minims, there is
nothing in the record to support such a conclusion and insofar as
the record is concerned they very well mght be val uabl e

hei rl oons.

I n concl usion, we recognize that the Plaintiff is
incarcerated in a penal institution of this State and point out
that any further proceedings as to this case should be in

conformty with the guidelines pronounced in Wisnant v. Byrd,

525 S.W2d 152 (Tenn. 1975).

For the foregoing reasons the judgnment of the Trial
Court is vacated and the cause is remanded for proceedi ngs not
inconsistent with this opinion. Costs of appeal are adjudged

agai nst the Defendant.

Houston M Goddard, P.J.



CONCUR:

Her schel P. Franks, J.

Don T. McMirray, J.



