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OP1 NI ON

McMurray, J.

The appellant, Jimy Joe Davis, appeals from an order of
protection entered against him effective for a period of one year,
pursuant to T.C. A 8§ 36-3-605. The defendant presents the

foll owi ng i ssues for our consideration:

1. There is insufficient evidence to support the
Petitioner's claim that she or menbers of her
famly were subject to or threatened with abuse by
t he respondent at the tine the order of protection
was requested or granted.

2. The trial court erred in denying the respondent's
request to make the autopsy report an exhibit to
the record.

3. The trial court erred in failing to nmake findings
of fact or place findings in the record.

No transcript of the evidence heard in the trial court was
filed. There is a statenent of the evidence prepared and filed in

accordance with Rul e 24(c), Tennessee Rul es of Appellate Procedure.

At times material, T.C. A 8 36-3-602 provided as foll ows:

i

il b bibeeticr oot - Any and all who have
been subjected to or threatened with abuse by a present
or fornmer adult famly or household nenber may seek
relief under this part by filing a sworn petition
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al | egi ng such abuse by the respondent. (1996 Repl acenent
Vol une) .

The appel | ant asserts that the evidence preponderat es agai nst
the findings of the trial court and that an order of protection
shoul d not have been issued. Counsel for the appellant further
asserts that no Tennessee cases have been found directly addressing
t he nmeasure of the evidence necessary to support the i ssuance of an
order of protection. W note that T.C A 8 36-3-605 requires that

“... if the petitioner has proved the [ lt 11111 1f (111t by a

preponder ance of the evidence" the court shall extend the order for
a definite period of time not to exceed one year. (Enmphasi s
added). Wile T.C A 8 36-3-605 speaks in terns of allegations of
abuse only, T.C.A 8 36-2-602 permits the filing of a petition by

one "who has been subjected to or threatened with abuse ... by

filing a sworn petition alleging such abuse by the respondent."”
(Enmphasis added). W are of the opinion that the provisions of

T.C.A Title 36, Chapter 3, Part 6 nust be read in pari materia and

that the provisions relating to proving abuse by a preponderance of
the evidence |ikew se enconpass a "threat of abuse.” Thus, we
conclude that a preponderance of the evidence standard is the

proper standard.



Qur review, therefore, is governed by Rule 13(d) of the
Tennessee Rul es of Appellate Procedure which provides in pertinent
part as foll ows:

(d) Findings of Fact in Cvil Actions. — Unless

ot herw se required by statute, reviewof findings of fact

by the trial court incivil actions shall be de novo upon

the record of the trial court, acconpani ed by a presunp-

tion of the correctness of the finding, unless the
preponderance of the evidence is otherw se.

The statenment of the evidence reflects that the appellee, M.
Davis, was the only witness who testified at the trial. M. Davis
testified, anong other things, that the respondent had threatened
that if she ever left him he would get back at her by harmng
soneone she | oved and by taking her daughter, Hem , away from her.
She further testified that her son, Dakota, was born during the
marriage and died on May 8, 1997. She also testified that the
respondent had been acting strange and said that he felt Iike
killing their landlord and killing everyone he canme in contact
with. At the tinme of the hearing the appellant was incarcerated in
the Knox County jail charged with aggravated child abuse and nurder

of the parties' son, Dakota.

While we agree with the trial court's observation that thisis
a "close case" we are persuaded that the evidence does not

preponderate agai nst the judgnment of the court and the findings



that are necessarily nade by inplication by issuing the order of

protection. W find no nerit in appellant's first issue.

Appel | ant next charges the trial court with error in refusing
to permt an autopsy report of the parties' deceased child into
evi dence. The Chancellor declined to admt the evidence on the
basis that it was hearsay. Appellant in his brief argues that
"[1]t was error to deny M. Davis the opportunity to offer rel evant
evi dence as to the background and nature of the parties' dispute.”
No authority is cited in the appellant's brief to support the
proposition that the report shoul d have been adnmtted. Nothing is
poi nt ed out whi ch woul d except the report fromthe rul e agai nst the

reception of hearsay evidence. Neas v. Snapp, 221 Tenn. 325, 426

S.W2d 498 (1968) holds that the introduction of an autopsy report
into evidence is error because it is hearsay. W find nothing in

the present Tennessee Rul es of Evidence to change the result.

"'Hearsay' is a statenent, other than one nade by the
declarant while testifying at the trial or hearing, offered in
evidence to prove the truth of the matter asserted.” Rule 801(c),
Tennessee Rul es of Evidence. |t appears abundantly clear that the
argunment advanced as a basis for the court's error is in conflict
wth the "hearsay rule.” No argunent is nade that the report was
of fered for any other reason than to prove the truth of the matter

asserted. We find no nerit in appellant's second issue.
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Appel lant's final issue charges the trial court with error for
failing to make findings of fact on the record. Appellant cites as

authority Suttles v. Suttles, C A No. 03A01-9602-CV-0005 (August

19, 1996; no application to appeal filed.) W find Suttles to be
i napplicable to the case at hand. In Suttles, the appellant was
found to be in contenpt of court for violating an order of
protection. This court found that the trial court failed to state
sufficient facts in the record to nmake the order reviewable on
appeal, stating: "[g]enerally, "an order nerely reciting that the
accused is guilty of contenpt, w thout show ng what the conduct was
which resulted in the contenpt, is not sufficient,"" citing 17
Am Jur. 2d, Contenpt 8§ 213, Recitals of Fact, p. 565. "Also, 'the
purpose of the requirenent of an order reciting the facts of a
contenpt ... is to permt the correctness of the order to be
reviewed on appeal.'" 17 AmJur. (Supp. April 1996) Contenpt 8§
213, p.52. We are of the opinion that the above stated rul es have
no applicability to the issuance of a protective order. Thus, we

find no nerit in this issue.

Lastly, we feel <constrained to briefly coment on the
appel lant's assertions during oral argunment that courts should
consider, in dealing with orders of protection, that in certain
i nstances of crimnal prosecutions, the punishnent is enhanced if
an order of protection existed at the tine the crine was comm tted.

We agree that in certain instances, the crinme charged is enhanced



If the act or acts which are the basis of the charge al so consti -
tute a violation of the order of protection. See e.g., T.C A 8
39-13-102. Under these circunstances we are unsynpathetic with the

appel l ant's argunent.

We affirmthe judgnent of the trial court. Costs are assessed

to the appellant and this case is remanded to the trial court.

Don T. McMurray, Judge

CONCUR:

Houston M Goddard, Presiding Judge

WIlliamH |nman, Senior Judge
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