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OPINION

In this divorce action the trial court found that Husband and Wife were
both guilty of inappropriate marital conduct and granted each a divorce from the
other pursuant to T.C.A. 8 36-4-129. Custody of the paties’ minor child, age
three, was granted to Wife, who was awarded rehabilitative alimony of $500.00
per month for sixty months and alimony in solido of $500.00 per month which
was to terminae when the note encumbering the Wife' s van, in the approximate
amount of $12,000.00, was paid in full. In a separate order on an intervening
petition, the trial court entered judgment against Husband and in favor of
Intervenor Myong Nan Gates on a Promissory Note.

Husband appeals, raising the issues of (1) award of sole custody of the
child to the mother, (2) award of rehabilitati ve aimony, (3) award of aimony in
solido, (4) judgment against him and in favor of the Intervenor on the note.

Our review of the findings of fact made by the trial Court is de novo
upon the record of thetrial Court, accompanied by a presumption of the
correctness of thefinding, unless the preponderance of theevidenceis

otherwise. TENN. R. APP. P., RULE 13(d).
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Jmmy Shin Huang [“Husband”] and Myong S. Huang [*Wife” Jwere
married May 14, 1992 in Houston, Texas. One child, Lisa Huang, now four
years old, was born of this marriage. One month later Wife and the child moved
to Texas, where Wife worked in her sister’ s dance club while Husband
remained in Tennessee for the next 18 months. Hewent to Texas oncea month
“to make money at the fleamarket,” visit hisfamily and obtain some of Wife's
earnings. The child’s paternal grandparents took the child to Taiwan for six of
the 18 months, and when they returned the child to Husband in Tennessee, Wife
returned from Texas to Tennessee and the family lived together briefly. The
marriage faled soon thereafter; Wife alleged Husband beat her and emotionally
abused her; Husband says Wife drank excessively, frequently disappeared from
home, and maintained phone contact with aformer boyfriend whom she had
lived with briefly while she was in Texas.

Wifefiled an earlier petition for divorce which wasnonsuited. At the
time of the nonsuit, Husband signed a promissory note for $85,000.00 to Wife's
sister, Myong Nan Gates [“Intervenor”] for monies allegedly borrowed during
the marriage. Wifefiled this petition for divorce on June 26, 1996 and her sister
filed a petition to intervene on July 19, 1996 asking the court to recognize the
promissory note as amarital debt of the parties and to declare and impose alien
in her favor on any assets determined to be Husband' s property.

I

Husband appeal s the award of sole custody of the parties minor daughter

to Wife, whom he characterizes as “awoman who has actively engaged in

prostitution while she had the girl in her possession.”



Award of custody is governed by T.C.A. 8 36-6-106, which sets out the
determinativefactors. (1) emotional ties, (2) who isthe primary care giver, (3)
continuity, (4) stability, (5) parental health, (6) home, school and community
records, (7) child’s preference (if older), (8) evidence of physical or emotional
abuse, and (9) character and behavior of other persons associated with parents.
The best interest of the child is the paramount consideration. Bah v. Bah, 668
S.W.2d 663 (Tenn. App. 1983).

The parties’ child was born in Tennessee and accompanied her mothe to
Texas when she was one month old. During their 18 months' stay, the mother
worked as a nightclub dancer, was arrested and subsequently convicted of
prostitution. Wife testified that her conviction was due to her involvementin a
business in which others were prostitutes but that she was not involved in
sexual misconduct. Further, tha her husband had encouraged her to continue
the job, insisting shereturn to Texas and her work at the nightclub to make
more money. Husband testified that he knew she was working at her sister’s
club but denied any knowledge of prostitution and testified that he discovered a
court document in Wife's purse charging prostitution, hired a private detective,
and thereby learned the source of Wife'sincome.

The child has been in her mother’s physical custody for all of her life
except for asix month visit to Taiwan with grandparents. Husband' s very
emotional testimony about hislove and for his child was persuasive; however,
the evidence indicaes his business respongbilities have required that most or
all of the child s care be provided by her mother.

Wife alleged incidents of Husband' s physical and emotional violence

against her and one incident in which he beat the child with a stick, which



Husband denied. The parties were ordered by the court to attend a class on
hel ping the child deal with their divorce, and Husband failed to attend until a
show cause order was entered.

The trial court avarded custody to the mother with liberal visitation to the
father, and further ordered that (1) if she desiresto take the child out of
Tennessee for more than one month she must apply to the Court for permission,
and (2) sheisrestrained from working at the club formerly owned by her sister
in Texas, and from being around people in that business, when the parties
minor child isin her possession.

We find the preponderance of the evidence supports the trial court’s
custody order.

I

Husband contends the award of rehabilitative alimony was improper
because Wife failed to show any intent or capacity for training that would
increase her earning capacity.

T.C.A. § 36-5-101(d) provides factors to determine whether rehabilitative
alimony is gopropriate: (1) resources, earning capacities and needsof the
parties, (2) education/training necessary to improve earning capadty, (3)
duration of the marriage, (4) age and health of the parties, (5) presence of a
minor child in thehome, (6) separate assets of each party, (7) property
settlement, (8) standard of living during the marriage, (9) tangible and
intangible marital contributions of the parties, (10) relative fault of the parties,
(11) other equitabl e factors.

Husband in this case had business assets of $194,000.00, wages of

$35,800.00 in 1996 from his business, and gambling income from Tunica,



Mississippi in 1995 of $67,505.00. Wife had a 1996 gross weekly salary of
$200.00 from her job in adry cleaners. She testified that she needs schooling in
the English language and that her ability to earn a good income is limited by her
child-care responsibilities.

We find the preponderance of the evidence supportsthe trial court’s
award of rehabilitative alimony to Wife.

11

Husband appeals the award of alimony in solido on grounds that despite
its designation, the awvard had the effect of giving Wife the parties’ Toyota
Previa van and burdening Husband with the associated debt. He argues that
when practicable the debts should follow the assets they purchased, citing
Mondelli v. Howard, 780 S.W.2d 769 (Tenn. App. 1989), and that the trial court
abused its discretion in failing to follow this equitable principle.

The criteriafor allocating marital debtsare: (1) which party incurred the
debt, (2) the purpose for which the debt was incurred, (3) which party benefited
from the debt, and (4) which party is best off to assume the obligation to repay
the debt. Mondelli, supra.

Thetrial court’s judgment provides:

“14. That the Husband should pay aimony in solido to the Wifein

the sum of $500.00 per month, commencing March 15, 1997, with

alike amount due on the 15th day of every month thereafter, and

which should terminate when the note encumbering the Wife' s van,

in the approximate amount of $12,000.00, ispaid in full, and which

should not be subject to further modification or termination by the

Wife' s death or remarriage;

15. That the Wife should be awarded the Toyota Previa van and

the Husband should be awarded the Dodge truck, and that each

party should be solely responsible for the notes encumbering their

respective vehicles, and indemnify and hold each other harmless
thereon;”



The evidence is abundant that Husband hasthe ability to earn a
substantial income from his business and other ventures while Wife's monthly
earnings as adry cleaning worker are completely inadequate for her support.
We find the trid court did not abuse it discretion in awarding the van and

alimony in solido.

1V

Finally, Husband appeals the separate order by the trial court which
entered judgment against him and in favor of Intervenor Myong Nan Gates on a
promissory note.

The Intervenor alleged in her petition that she and other family members
had |oaned Husband various sums of money throughout the marriage, most of
which was used by Husband for his business ventures. Astheparties mariage
deteriorated, Intervenor became concerned about repayment of these loans and,
on March 20, 1996, obtained a promissory note for $85,000.00 from Husband
secured by a Deed of Trust on his business property. Three months later Wife
filed this action for divorce. Intervenor sought the Court’s recognition and
protection of her interest.

Husband answered that he signed the note because of his Wife' s threat to
prevent his visitation with their child, and that his total indebtednessto his
sister-in-law was only $41,000.00, with a balance of approximatdy $35,000.00
at the time he sgned the note. However, Exhibit 11 to his deposition is his
handwritten note containing the following names and number s, which Wife says
is his calculation of his debts:

Sister 85,000.00
Credit 20,000.00



Mr. Taylor 70,000.00
Uncle 45,000.00
220,000.00"

Husband admitted writing the note but denied that the $85,000.00 figure
had any particular significance and continued to insist his debt to his sister-in-

law was never more than $50,000.00.

The tria court found:

“ ... that there is no specific defense of fraud or duress alleged by

[Husband] nor any allegation to reflect that [Husband] was forced to

sign the Note upon a threat, physical or psychological harm, or that

hisnamewasforged or any of the major defensesto a contract action.

The Court finds that the Note was very clear in its terms and there

wereno ambiguitiesand nothing to indicate that the terms of the Note

were difficult to understand. The Court therefore will not hear any
evidence as to the Note or to any amounts paid prior to the date of
execution of the Note.”

The court entered a separate judgment for Intervenor for $85,000.00 less
$2,500.00 Husband pad to Intervenor after its execution. Husband had also
paid into the Clerk’ s Registry $23,918.00 from the sale of other real property,
which the court rdeased, with the acquiescence of Husband, to Intervenor in
partial satisfaction of the judgment. The court found the balance owing by
Husband to Intervenor to be $58,582.00 and ordered that the lien against
Husband' s business property which secured the promissory note should remain
in effect, subject to a pre-existing first mortgage to Mr. Brown Taylor.

Husband contends he sufficiently pled the affirmative defense of duress,

and if not, he should have been allowed to amend his answer under T. R. C. P.

8.03 and present evidence that his debt to Intervenor was substantially less.

1Husband’s testimony indicated he had credit card debt of approximately $20,000.00, ow ed a first
mortgage of $70,000.00 on his business property to Mr. Brown Taylor and his wife Sammie Taylor, and owed
$45,000.00 to hisuncle for aloan he obtained to purchase inventory for his business.
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Wife saysthetrial court correctly applied T. R. C. P. 12.06 and struck his
insufficient defense.

We find no motion to amend or for | eave to make an affirmative defense.
At best, Husband says only that hedid not owe the aggragated indebtedness of
$85,000.00 at the time he executed the note and Deed of Trust. His explanation
therefor was the claimed threat that if he did not execute the note, visitetion
privileges would be withheld. Thisis hardly duress; moreover, he later
acknowledged an indebtedness of $85,000.00 to an unnamed creditor.

Husband argues that the case should be remanded to allow him the
opportunity to produce evidence that he did not owe his sister-in-law
$85,000.00 at the time he executed the note to her; but the pleadings do not
admit of this recourse, since appdlant offered no affirmative defenses to the
note which he admits he executed and the parol evidence rule becomes an
insurmountabl e obstable.

The judgment of thetrial court is affirmed with costs assessed to the

appellant.

William H. Inman, Senior Judge

CONCUR:

Henry F. Todd
Presiding Judge, Middle Section

Ben H. Cantrell, Judge
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