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This appeal involves a petition of Petitioner/Appellee JH. Moser (Moser) for judicial

review of decisions of the Tennessee Civil Service Commission (CSC) and the Tennessee

Department of Transportation (DOT).



Facts

M oser, ahighway maintenanceworker employed by theDOT since 1987, wastransferred
from Monroe County to Knox County in 1995. Mosa’s job classification was not altered.
Following the guidelines set forth in T.C.A. § 8-30-328 (1993) and Tenn. Dep’t. Personnd R.
1120-11-.05 (1994), Moser filed agrievance seeking aL evel 1V hearing withthe agency, DOT,
alleging that the transfer was motivated by hispolitical beliefs. The DOT denied hisrequest for
transfer back to Monroe County, reasoning that an involuntary transfer of less than fifty miles
isnot agrievable matter under Tenn. Dept. Personnel R. 1120-11-.07. Moser next requested a
Level V hearing with the CSC. Moser contended that he was entitled to a hearing under
statutory and constitutional law regardless of the geographicd length of histrander. By letter
dated October 30, 1995, the CSC a so denied Moser’ s request for a hearing, based on thefifty
mile transfer rule.

Moser filed this petition for judicia review in Davidson County Chancery Court on
February 8, 1996. Moser sought review pursuant to the Uniform Administrative Procedures Act
(UAPA), T.C.A. 884-5-101 et seq. (1991 & Supp. 1997), or, alternatively, relief pursuant to 42
U.S.C. 88 1983 et seq.. In May of 1996, thetrial court granted respondents’ Motion for Partial
Dismissal and dismissed the42 U.S.C. § 1983 claim without prejudice. On December 10, 1996,
the trial court entered an order remanding the matter to the CSC to allow Moser to pursue his
grievance through of a Level V hearing. The trial court found that Moser was entitled to a
hearing pursuant to Tenn. Dep't. Personnel R. 1120-11-.07(9). Fromthisorder, therespondents
appeal.

On appeal, the respondents contend that thetrial court did not havejurisdictiontoreview
theagencies’ dedsions. Respondentsalsoinsist that the UAPA doesnot afford astate employee
theright to grieve atransfer of lessthan fifty milesevenif the employee allegesthat the transfer
was politically motivated.

Judicial Review Pursuant to the UAPA

The UAPA provides two methods of review of decisions rendered by an agency: 1) a
declaratory judgment proceeding in accordance with T.C.A. § 4-5-225 (Supp. 1997); and 2)
judicial review of contested casesin accordance with T.C.A. 8§ 4-5-322 (Supp. 1997). Morris

v. Correctional Enters. of Tenn., No. 01A01-9612-CH-00543, 1997 WL 671988, *3-4 (Tenn.



App. Oct. 29, 1997). Moser’s petition was brought pursuant to the latter provision. In both
instances, the petition shall be filed in chancery court of Davidson County. T.C.A. 88 4-5-225
(a) & 4-5-322 (b)(1). Tennessee Code Annotated 8§ 4-5-322 (a)(1) providesjudicial
review to a person aggrieved by a“final decisionin acontested case.” Accordingto T.C.A. 8§
8-30-328 (a)(7)(1993):

Thefinal step of this grievance procedure for regular employees

shall bearequest for review tothe commission, and al decisions

by the commission upon such requestsfor review shall befinal.
A “contested case” is defined asfollows:

“Contested case” means a proceeding, including a declaratory

proceeding, in which the legal rights, duties or privileges of a

party are required by any statute or constitutional provisionto be

determined by an agency after an opportunity for ahearing. . . .
Id. 8 4-5-102 (3) (1991) (emphasis added).

The respondents contend that the trial court did not have jurisdiction to review the
administrative proceedings, since the instant case does not qualify as a “final decision in a
contested case.” 1d. § 4-5-322 (8)(1). Seeid. § 4-5-102 (3).

The seminal issue is the grievability of Moser’s complaint and as to the dispute over
grievability, the rules provide: “Disputes over grievability may be resolved by an agency’s
appointing authority or by the Commissioner. The Civil Service Commission may review such
determination and, at its discretion, takewhatever action it deems appropriate.” Tenn. Dep't.
Personnel. R. 1120-11.09(3). Implicitly such afinal decision by the CSC isreviewabl e pursuant
to the statute because the resol ution of the issue requires adetermination of whether a statutory,
regulatory, or constitutional provision entitles Moser to a grievance hearing.

Statutory and Regulatory Entitlements

The Tennessee Civil Service Act, T.C.A. 8§88 8-30-101 et seq. (1993 & Supp. 1997),
governs the conditions of employment with the State of Tennessee. The Act delegates to the
Department of Personnel the authority to establish a grievance procedure. T.C.A. 88 8-30-201
thru 205. The CSC wasformed as part of the Department of Personnel, T.C.A. § 8-30-102, and
given the power to serve asthe “final step in the grievance procedure” for state employees. 1d.
§ 8-30-108 (2).

In accordance with authority granted under T.C.A. 8§ 8-30-328 (a)(1), the Department of



Personnel has promulgated rules and regulations governing the grievance process. Tennessee
Department Personnel Rule 1120-11-.07 lists the following as “ grievable matters’:
(1) Disciplinary suspension or demotion.
(2) Disciplinary dismissal.
(3) Involuntary geographical transfer of an employee more than
fifty (50) miles.
(4) Transfer of official duty station more than fifty (50) miles.
(5) Non-compliancewith an approved reduction in force plan by
an appointing authority.
(6) Prohibited political activity as outlined in T.C.A. Title 2,
Chapter 19 (“Little Hatch Act”).
(7) Coercion of anemployeeto “waive’ hisright to consideration
on acertificateof eligibles.
(8) Performance evaluations under certain circumstances to the
fourth step.
(9) Other matters within the discretion or control of the
appointing authority or the Commission.

We first decide whether the trial court correctly determined that subsection (9), “the
catch-all,” affords Moser a right to a hearing.® The trial court’s order cites Tem. Dep't.
Personnel R. 1120-2-.13(1)(a), which permits an appointing authority to transfer an employee
with the approval of the Commissioner of Personnel. Thetrial court’s order also cites T.C.A.
§ 8-30-221 for the proposition that the appointing authority and the Commissioner must base
their transfer decisions on an employee’ s merit rather than on the employee’ s pditical beliefs.
Therefore, thetrial court held that all career employees are “entitled to grieve atransfer alleged
to be politically motivated.”

Respondents argue for a more narrow interpretation of subsection (9). Respondents
contend that the purpose of the provision is to give the appointing authority and the CSC
flexibility to consider other matters to be grievable solely at their discretion. Respondents
maintain that the fifty mile radius limitation imposed under subsections (3) & (4) would be a
nullity if an employee is entitled to a hearing for any grievance arising from an action taken

within the control and discretion of an appointing authority. Respondents further contend that

thetrial court’srelianceon T.C.A. 8 8-30-201(a) and § 8-30-221 ismisplaced. Accordingtothe

In Moser’s petition for judicial review, he contends that he was transferred to a point
beyond fifty miles so that subsections 93) and 94) affirmatively guarantee him a hearing.
The petition, however, states that he was transferred to “a point out of county slightly less
than 50 miles in the beginning and then moved . .. to a point more than 50 miles.” The
record does not indicate the time period between these transfers. Thetrial court implidtly
found that the transfer was less than fifty miles, and Moser does not appeal this finding.
Therefore, weneed not addresswhether Moser was entitled to a hearing under Tenn. Dep't.
Personnel R. 1120-11-.07(3) or (4).



respondents, these provisions are merely directory in nature and do not confer aright to relief
under the grievance procedures.

Thecommissoner of personnd hastheduty to prescriberulesand regul ationsfor theadminigration and
execution of thepersonnd satutory provison, whichruesshdl havetheforceand effect of lawv. T.CA. §8-30-202
(A(E)(A) & §8-30-205. Theprimary rulecf Satutory condructionisthet theintention of thelegidativebody must
preval, Dingman v. Harvel, 814 SW.2d 362, 366 (Ten. App. 1991), and thisintent isascertained primexily from
thenatura and ordinary meaning of thelanguageused. Stedev. Ft. SandersAnesthesaGroup, P.C., 897
S.\W.2d 270, 280 (Tenn. App. 1994).

Respondentsassart thet thetrid court interpreted personnd rule1120-11-.07(9) asgoplying totheactud act
whichisthebedsof thegrievance i.e, Mos’ strander. Thetrid court’ smemorandumand order dates * Sncethe
gppainting authority mekesthetrandfer dedsons and such dedsonsmay nat bebessd on palitics any employeewiho
isacarexr employeeisentiiedtogrieveatrander dlegedto bepadliticaly mativated.” If therepondents assartion
iscorrect, wewouldrespectfully dssgreewiththetria court’ sintarpretaion. Hrd, wenotethat Rule1120-11-.07 ligts
spadficgrievablemettersfallowed by subsadtion (9) which sates™ ather materswithinthedisoretion or contral of the
gppainting authority or commisson” It ssemsdear thet Subsadtion (9) istalking about ather grievablemattarsand not
discretionary actsonthepart of thegppointing authority in performance of theactud act whichisthebasisof the
grievance. Thisismadeeven moredear by thefact that Mosa’ strandfer wasentirdy withinthe control of the
gppaintingauthority with goprova of theCommissioner of Personnd. Thecommission (CSC) wouldhaveno pattin
mekinguchadeason. Y &, subssction (9) providesfor other metterswithinthecontral of thegppointing authority
or thecommisson. Ohvioudy, thediscretionreferredtoisnot thediscretionintheorigina act which areatedthe
gievancebutisacatch-dl provisontodlow thegapanting autharity or thecommission, dgoending uponwhoiscaled

upontoact, todetermineinther discretionthet somemettersnat oedificaly sst outintherulesshould begrieveble

Under cataindroumdtances therecouldbeanabusedf discretion onthe part of thegppointing authority or
thecommissoninmeakingadetermination of whether anongpedified métter isgrievable Under thosedraumgtances
webdievethesandard to messureexerdseof discretion should bethesameasfar atrid courtintheperformencect
itsdiscretionary duties. In Ballard v. Herzke, 924 S\W.2d 652 (Tenn. App. 1996), our Supreme Court sa

Disoretion denatestheabsenceof ahardandfastrue Wheninvokedasa
guideforjudicial action, it requiresthat thetria court view thefactua
drcumdancesinlight of therdevantlegd prinaplesand exerdseconsdered

discretion beforereachingacondusion. Discretion shouldnot bearbitrarily
exerassd. Thegpplicablefactsand lav must begiven dueconsdaration. An



gppd latecourt should not reversefor “ abuseof discretion” adiscretionary
judgment of atrid court unlessit affirmatively gppearsthet thetria court's
dedsgonwasagang thelogicor reesoning, and caused aninjudiceor injury to
the party complaining.

Id. at 661 (citations omitted).

Thetrid court correctly noted thet dateagendiesareprohilbited from basing employment decisonsonthe
pdlitical bdiefsof enployees T.CA.88-30-201(8) & §8-30-221. Respondentsoontand thet thesestatutory provisons
donat entitteanemployeeto ddlengetheparsonnd adionunder thegrievanceprocedureoutlined in UAPA. Wemudt
respectfully disagree.

A sateemployes, ater completing aprobationary period, hesaproperty rigntinhisor her postion. T.CA.
§8-30-331(1993). Thisproperty right could reasonably becongrued toind udethegeographica location of the
employment.

Moser contends that he has a property interest in employment in Monroe County, and
that the transfer without a hearing violated his constitutional due process rights. In Rutan v.
Republican Party of I1linois 497 U.S. 62, 110 S.Ct. 2729, 111 L .Ed.2d 52(1990), the Supreme
Court held:

We therefore determine that promotions, transfers, and recalls
after layoff based on political affiliation or support are an
impermissible infringement on the First Amendment rights of
public employees.

Id. 497 U.S. at 75, 110 S.Ct. at 2737.

Therecord inthis case reflects that M oser was not afforded minimum due process. The
Commissioner did not properly exercise its discretion under personnel rule 1120-11-.07(9).
Under the peculiar facts of this case, Moser should have been granted a grievance hearing
pursuant to thisrule.

Accordingly, the judgment of thetrial court isaffirmed, and the caseis remanded to the

Civil Service Commission for proceedings consistent with thisopinion. Costs of the appeal are

assessed against the respondents. We pretermit Mosa’s alternativeissues.
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