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Potter’ s Home Center appealsthetrial court’s summary judgment which dismissed
its suit to enforce amaterialman’s lien against Defendants/A ppellees Wilburn R. Viles, Sr., and
Mildred E. Viles. We affirm thetrial court’ s judgment based on our conclusion that Potter’ sfailed

to comply withtheapplicable noticerequirementsof the mechanics' and materialmen’ slien statutes.

For purposes of these summary judgment proceedings, the following facts were
undisputed. Defendant Lauren Dale Tucker purchased buildingmaterialsand suppliesfrom Potter’s
for use on property owned by the Vilesin Anderson County. Thesubject property wasknown asthe
“old Dairy Queen” property and was located within the city limits of Clinton, Tennessee. Tudker
subsequently did not pay for many of the items he purchased from Potter’s for use on the Viles
property. Potter’s, therefore, sought to establish a materiaman’s lien against the property by
providing the statutorily- required notice of nonpayment to the owners of the property, the Viles.
See T.C.A. 8 66-11-115(a) (1993). Instead of serving the notice of nonpayment by registered or
certified mail as required by statute, two of Potter’s employees hand delivered the notice to Mr.
Viles office. See T.C.A. § 66-11-145(a) (1993). Both employees gavethe same accourt of their

delivery of the notice:

| returned to the office of Wilburn R. Viles, Sr. and left a copy with
his secretary on her desk. Shewas very busy and Mr. Vileswas not
available because he was supposedly very busy also, as | was so
informed by his Secretary.

Potter’ s thereafter filed this lawsuit against the Viles to enforce the materiaman’s
lien. The Vilesresponded by filing a motion for summary judgment in which they contended that
Potter’ s could not enforce the materialman’ s lien because Potter’s failed to comply with the notice
of nonpayment requirementsas set forth inthemechanics’ and materialmen’ slien statutes. Thetrial

court granted the motion, and this appeal followed.*

In order to establish alien on property on which work is doneor labor and materials

arefurnished, a claimant must provide anotice of nonpayment to thelandowner in accordancewith

'Potter’s lawsuit dso named Lauren Dale Tucker, the Guaranty Title Company, and First
American National Bank as defendants; however, the trial court’s order indicates that it disposed
of any claims against these defendants in a prior order.



the mechanics' and materialmen’s lien statutes. T.C.A. 8§ 66-11-115(a) (1993). As pertinent, the
mechanics and materialmen’s lien statutes contain the following notice of nonpayment

requirements:

Every subcontractor, laborer or materialman contracted with
or employed to work on buildings, fixtures, machinery, or
improvements, or to furnish materials for the same, except one-
family, two-family, three-family and four-family residertial units,
whether such subcontractor, laborer or materialmanwasemployed by
or contracted with the person who originally contracted with the
owner of the premises or by an immediate or remote subcontractor
acting under contract with the origina contractor, or any
subcontractor, shall provide, within sixty (60) days of the last day of
the month within which work, services or materials were provided,
a notice of nonpayment for such work, services or materials to the
owner and contractor contracting with the owner if its account is, in
fact, unpaid. The notice, which shall be served by registered or

T.C.A. § 66-11-145(a) (1993) (emphasis added).

At theoutset, we note that the foregoing provisions do not permit asupplier claiming
a materialman’s lien to hand deliver the required notice of nonpayment. The provisions instead
require the claimant to serve the notice “by registered or certified mail, return receipt requested.”
T.C.A. 866-11-145(a) (1993). Inthe present case, theevidence showsthat Potter’ semployeeshand
delivered the required notice of nonpayment to Mr. Viles' office but that Potter’ sdid not serve the
notice by registered or certified mail as required by the mechanics' and materialmen’s stautes.

Inasmuch as Potter’ sdid not satisfy the requirements of section 66-11-145(a), Potter’ sisnot entitled

“Section 66-11-115(a) contains thefollowing provisons:

Every journeyman or other person contracted with or
employed to work on the buildings, fixtures, machinery, or
Improvements, or to furnish materials for the same, whether such
journeyman, furnisher, or other person was employed or contracted
with by the person who originally contracted with the owner of the
premises, or by an immediate or remote subcontractor acting under
contract with theoriginal contractor, or any subcontractor, shall
have this lien for such work or material; provided, that the
subcontractor, laborer or materialman satisfies all of the
requirements set forth in § 66-11-145, if applicable.

T.C.A. § 66-11-115(a) (1993) (emphasis added).

%The legidlature enacted these new requirementsin 1990. See 1990 Tenn. Pub. Acts. 854.



to a materiaman’s lien on the property.

Despite the foregoing statutory requirements, Potter’s argues on appeal that its
employees' hand delivery of the notice of nonpayment constituted sufficient service of the notice as
required by section 66-11-145(a) because the Viles thereby received actud notice of nonpayment.
This court considered and, ultimately, rejected a similar argument in Don Wood Plumbing Co. v.
Tri-Pi, Ltd., No. 01A01-9304-CH-00162, 1993 WL 350114 (Tenn. App. Sept. 15, 1993). There,
the plaintiff failed to comply with the notice of nonpayment requirementsof section 66-11-145(a)
in that the plaintiff's notice did not show the last date the plaintiff performed work or provided
materialsin connection with the improvementsto the real property. See T.C.A. § 66-11-145(a)(3)
(Supp. 1990) (providingthat notice shall contain, inter alia, a" statement of thelast datethe claimant
performed work and/or provided services or materials in connection with the improvements’). In
urging this court to affirm the trial court’ s judgment enforcing the lien, the plaintiff arguedthat the
landowner had actual notice of the last date the work was performed and that the plaintiff
substantially complied withthe notice provisions of the mechanics’ and materialmen’slien statutes.

Don Wood Plumbing, 1993 WL 350114, at *2.

In rglectingthe plaintiff’s aigument, this court reasoned that:

Thecourtshaveuniformly heldthat strict compliancewiththe
mechanics and materialmen’s lien statutes is required in order to
establish a subcontractor’s lien against the owner. See D.T.
McCall & Sonsv. Seagraves, 796 S.W.2d 457 (Tenn. App. 1990)
(defective oath on the complaint seeking to enforce the lien);
SequatchieConcrete Servicev. Cutter Labs, 616 S.W.2d 162 (Tenn.
App. 1980) (improper description of the property in the notice to the
owner); Pulaski Lumber Co., Inc. v. Harpeth South, Inc., 501
S.W.2d 275 (Tenn. 1973) (notice of liens not sworn to in compliance
with the statutes); Chattanooga Lumber & Coal Corp. v. Phillips,
202 Tenn. 266, 304 S.W.2d 82 (1957) (notice to the owner must be
registered and authenticated as provided by statute).

Thereasoning behind all of these decisionswas expressed by
the Supreme Court in McDonnell v. Amo, 162 Tenn. 36, 34 SW.2d
212 (1931):

A materialman’ slienis[altogether] statutory,
and, when the lawmaking body prescribes the terms
upon which it may beasserted, it is beyond the power



of this court to waive its provisions or substitute
others.

162 Tenn. at 41, 34 SW.2d at 213.

Wefind that the plaintiff in this cese failed to stricly comply
withtherequirements of the notice of nonpayment. Failureto comply
resultsin the denia of any lien to the plaintiff.

Theplaintiff insiststhat thelandowner had actual noticeof the
date the last work was performed on the project by the plaintiff. We
can find no provision in the statute that dispenseswith the obligation
to provide the statutory notice where the landowner has actual
knowledge of the facts contained in the notice. Therefore, we think
that fact isirrelevant to the legal question involved here.

Unless we are willing to depart from the long standing rules
set out inthe casesin this stateand hold that substantial compliance

with the mechanics' and materialmen'’ slien statutesis sufficient, the
plaintiff’sclaiminthiscase must fail. Weare not persuaded to do so.

Don Wood Plumbing, 1993 WL 350114, at **1-2 (emphasisin original).

In accordance with this court’ s reasoning in Don Wood Plumbing, we hold that the
trial court properly dismissed Potter’s action to enforce the lien because Potte’ s failed to strictly
comply with the notice of nonpayment provisionsof the mechanics' and materialmen’ slienstatutes.
Even if, as Potter’s contends, the Viles had actual knowledge of the notice of nonpayment, such
knowledge isirrelevant to the issue before this court. Asin Don Wood Plumbing, Potter’ sfailure
to strictly comply with the statutory requirements of the notice of nonpayment must result in the

denial of any lien to Potter’s.

Thetrial court’s judgment is affirmed, and this cause is remanded for further

proceedings. Costsof thisappeal aretaxed to Appellant, for which execution may i ssueif necessary.

FARMER, J.

HIGHERS, J. (Conaurs)

LILLARD, J. (Concurs)



