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Thiscaseinvolvesthealleged breach of an oral employment contract and theinducement
of that breach by athird party. Defendants Global Housing, Inc. and Mohammed Sharifpour

appeal the order of thetrial court granting the plaintiff Alfredo Shahrdar adefault judgment and



also the jury’s award of damages. Plaintiff Alfredo Shahrdar assigns error to the trial court’s
refusal to send the issue of punitive damages to the jury, as well a the $205,009 remittitur
suggested by the court.

Defendant Global Housing, Inc. (Global) owns and operates a Holiday Inn hotel and a
Howard Johnson’s hotel in Nashville, Tennessee. Global is a corporation headquartered in
Georgiaand owned by brothers Javad and Jalal Sharifpour. Plaintiff Alfredo Shahrdar alleges
that while living in Reno, Nevada, he was recruited by defendant Mohammed Sharifpour
(Sharifpour), on behaf of Global, to move with his family to Nashville and take over
management of Global’s hotel properties. Mohammed Sharifpour is not officially connected
with Global, which is owned by histwo sons, but it is apparent that he has some involvement
with, or at least influence over, the activities of the corporation. The complaint alleges that
“plaintiff was to be a permanent employee, paid & the rate of $65,000 per year, plus bonus,
benefits, lodging, food and transportation, and was to be paid his expenses in moving himself
and hisfamily.” Inthe alternative, the complaint allegesthat “ plaintiff was hired asatemporary
employee as general manager of the two properties and wasto be paid at the rateof $1,800 per
week, plus the above stated benefits.”

Plaintiff allegesthat he moved with hisfamily to Nashville and took over management
of one of the hotel properties on July 1, 1993, but that he was never paid by Globel for his
services. He received two $2,500 “advances’ for expenses but despite repeated requests and
assuranceswas never placed on Global’ spayroll. After working for approximately five months
without pay, plaintiff was forced to quit on December 8, 1993. The complaint further alleges
that “[i]n addition, defendants have refused to acknowledge plaintiff’'s employment at all,
causing plaintiff’s reputation within the travel services community to be damaged, and
preventing him from obtaining other employment.”

Plaintiff’s suit against Global asserts theories of breach of contract, intentional and/or
negligent misrepresentation, promissory fraud, and intentional and/or negligent infliction of
emotional distress. Plaintiff seekstreble damagesfrom Sharifpour individually for inducement
of breach of contract in violation of T.C.A. 847-50-109. Plaintiff allegesthat Sharifpour had

instructed Behzad Compani, another Global employee, not to pay plaintiff, and that he later



instructed his sons to deny that plaintiff was ever employed by Global.

A substantial portion of the nearly 500 pages in the Technical Record chronides
plaintiff’s year and a half long battle to receive adequate regponses to his discovery requests.
Defendants’ responses to interrogatories and requests for production of documents were slow
in coming, generally inadequate, and contained what the plaintiff described as “boilerplate
objections,” despite various orders of the court to compel compliance. Asaresult, plaintiff was
forced to file several different motionsto compel discovery and for sanctions. Plaintiff moved
for partial summary judgment on the issue of whether plaintiff was an employee of Global for
the time period in question. The motion was granted by the trial court based upon the affidavit
of Behzad Compani, aformer employee of Global, and the deposition testimony of Javad
Sharifpour in which he admitted that plaintiff had been an employee.

OnJune30, 1995, approximately seventeen monthsafter litigation began, plaintiff moved
for adefault judgment dueto the defendants’ failure to comply with discovery orders. Thetrial
court granted plaintiff a default judgment for breach of contract, intentional misrepresentation
and promissory fraud, and set the matter for ajury trial ontheissue of damagesonly. Ontheday
set for the damages hearing, and over four months&ter entry of thedefault judgment, defendants
moved to set aside the default judgment and continue the hearing. Both motions were denied.
Thejury awarded plaintiff $45,000 in damages. Defendants movedfor anew trial asserting (1)
that the verdict was contrary to the weight of the evidence, (2) that it was error for the court to
exclude defendants evidence of telephone and restaurant charges incurred by plaintiff that
should be set off against any award to plaintiff, (3) that the court erred in refusing to set aside
the default judgment, and (4) that the court erred in instructing the jury that damages were
recoverable for intentional misrepresentation.

The plaintiff also moved for anew trial asserting, inter alia, (1) that the court erred in
ruling that the allegations of the complaint did not support claims of procurement of breach of
contract, defamation, and intentional infliction of emotiond distress, (2) thecourt erredinfailing
to allow evidence of economic losses suffered by the plaintiff after December 8, 1993, and (3)
that it was error to keep the issue of punitive damages from the jury. The court granted both

motions and a second trial was held on December 3, 1996.



The jury awarded damages against Global for breach of contract in the amount of
$40,403. The jury aso assessed damages against both Global and Mohammed Sharifpour,
jointly and severally, for intentional misrepresentation and promissory fraud in the amount of
$270,009. This amount was based on expert testimony presented by plaintiff for damages
incurred for the three year period between trial and plaintiff’s last day of employment with
Global, December 8, 1993. In addition, the jury awarded plantiff treble damages against
Sharifpour for inducement of breach of contract pursuantto T.C.A. §47-50-109, with Global and
Sharifpour jointly and severally ligble for the first $40,403. The total damages award in favor
of plaintiff equaled $391,218. Upon defendants' motion for a new trial, the court, acting as
thirteenthjuror, suggested aremittitur of $205,009 on theaward for misrepresentation and fraud.
In making this suggestion, the court stated “the award of two hundred seventy thousand nine
dollars ($270,009.00) in addition to the other damagesistoo speculative and evidences passion
and caprice on the part of the jury.” The resulting award for fraud and misrepresantation is
$65,000, or one additional year's salary. The plaintiff accepted, under protest, the court’s
suggestion of remittitur.

Thedefendants appeal thejudgment of thetrial court and present thefollowing issuesfor
review:

1. Thetrial Court erred in failing to set aside a partial summary
judgment finding that Plaintiff was an “employee” of Defendant
Globa Housing, Inc.

2. Thetria Court erred in granting and then failing to set aside
a Default Judgment in favor of the Plaintiff and against the
Defendantsfor ostensibly not responding to Plaintiff’ sdiscovery.
3. Thetria Court erred in sustaining ajury verdict for damages
which are contrary to the law and the Court's charge and
exceeded the Benefit of the Bargain Rule.

4. There is no material evidence to support a jury verdict
awarding damages agai nst Defendant M ohammed Sharifpour for
inducement of breach of the Plaintiff's oral employment
agreement with Defendant Global Housing, Inc.

5. Thetria court erred in granting Plaintiff discretionary costs.

The plaintiff rases the following additional issues on gppeal:

1. The court erred in suggesting a remittitur of $205,009 on the
misrepresentation claim.



2. Thecourt erred in failing to send the issue of punitive damages
tothejury.

1. PARTIAL SUMMARY JUDGMENT
We will address these issues in order, beginning with the grant of partial summary
judgment finding that plaintiff was an employee of Global. A motion for summary judgment
should be granted when the movant demonstratesthat there are no genuineissuesof material fact
and that the moving party is entitled to a judgment as a matter of law. Tenn. R. Civ. P. 56.04.
The party moving for summary judgment bears the burden of demonstrating that no genuine
issue of material fact exists. Bain v. Wells, 936 S.W.2d 618, 622 (Tenn. 1997). On amotion
for summary judgment, the court must take the strongest | egitimate view of theevidenceinfavor
of the nonmoving party, allow all reasonable inferences in favor of that party, and discard all
countervailing evidence. 1d. InByrdv. Hall, 847 S.W.2d 208 (Tenn. 1993), our Supreme Court
stated:
Once it is shown by the moving party that there is no genuine
issue of material fact, the nonmoving party must then
demonstrate, by affidavits or dscovery materids, that thereisa
genuine, material fact dispute to warrant atrial. In this regard,
Rule56.05 providesthat the nonmoving party cannot simply rely
upon his pleadings but must set forth specific facts showing that
there is a genuineissue of material fact for trial.
Id. at 211 (citations omitted) (emphasisin original).
Summary judgment is only appropriate when the facts and the legal conclusions drawn
from the facts reasonably permit only one conclusion. Carvell v. Bottoms 900 SW.2d 23, 26
(Tenn. 1995). Sinceonly questions of law are involved, there is no presumption of correctness
regarding atrial court's grant of summary judgment. Bain, 936 SW.2d at 622. Therefore, our
review of thetrial court’ sgrant of summary judgment isde novo on the record before thisCourt.
Warren v. Estate of Kirk, 954 SW.2d 722, 723 (Tenn. 1997).
The parties have been involved in a battle of semantics over the term “employee.”
Plaintiff argues simply that he worked for Global for five months as manager of one of itshotels
and that the defendants have wrongly taken the position that he was neveremployed there & all.

Indefendants’ brief to this Court, defendantstakeissue with what they perceive as contradictory

allegations that plaintiff has made regarding who hired him, for what rate of pay, and whether



he was an employee or independent contractor. However, plaintiff is simply seeking
compensation for his services, and for damagesthat he has incurred due to defendants' refusal
to acknowledge that he ever worked on behalf of Global. Thereisno issueinvolved, other than
rate of pay, that would require making a distinction between an employee and an independent
contractor. For purposes of ruling on the motion for partial summary judgment, the identity of
the particular individual who hired plaintiff, his rate of pay, and whether plaintiff was an
“employee’ in the technical sense or merely an independent contractor, are not relevant. |If
plaintiff can show that there is no genuine issue of material fact as to whether he was in fact
hired by someone at Global, or on Global’ s behalf, and as to whether plaintiff actually worked
managing one of Global’s hotels or not, then summary judgment is proper.

In support of hismotion for partial summary judgment, plaintiff presented the testimony
of Javad Sharifpour, the president of Global, wherein he admitted that plaintiff wasworking and
“running things” at the hotd. Plaintiff also filed the affidavit of Behzad Compani, Global’s
former Chief Financial and Administrative Officer, who stated that the plaintiff was hired to
manage oneof Global’ shotels. Defendants’ filed acursory responseto plaintiff’smotionwhich
stated simply: “Defendants aver that there are numerous genuine issues of fact that make
disposition of thiscase by summary judgment improper.” We hold that defendants have not met
their burden of produdng specific fads in responseto plaintiff’s motion that would show that
there is a genuine issue of material fact for trial. The grant of partial summary judgment that
plaintiff was an employee of Global is affirmed.

2. DEFAULT JUDGMENT

Defendants assert that the dedfault judgment was improperly granted because: (1)
defendantstimely responded to plaintiff’s discovery requests, (2) the discovery sought related
to theissue of whether plaintiff wasan employeeof Global and that the grant of partial summary
judgment on thisissue obviated the need for further discovery, and (3) themotion for default was
granted at a time when defendants were not represented by counsel, their attorney having
recently withdrawn.

Rule 37.02(C) of the Tennessee Rules of Civil Procedure providesthat atrial court

faced with a party who fails to obey an order to provide discovey may render a judgment by



default against the disobedient party. See Yearwood, Johnson, Stanton & Crabtree, Inc. v.
Foxland Development Venture 828 SW.2d 412 (Tenn. App. 191). Although thissanctionis
extreme, it is appropriate “where there has been a clear record of delay or contumacious
conduct.” InreBeckman, 78 B.R. 516, 518 (M.D. Tenn. 1987). When atrial court exercises
its discretion in rendering a default judgment as a sancion, its decision will be disturbed only
upon afinding of abuse of that discretion. Holt v. Webster, 638 S.W.2d 391, 394 (Tenn. App.
1982).

Upon review of the extensive record, it is apparent thet the defendants’ conduct inthis
case can be described as uncooperative at best. Many of the interrogatories and requestsfor
production of documents went unanswered or were responded to with “boilerplate oljections’
despite court ordersto comply with plaintiff’ srequests. In fact, the defendantsto this day have
not verified the anawvers to interrogatories that they did provide. In addition, when plaintiff
traveled to Marietta, Georgia to depose the person designated by Global to testify about
corporatestructure, bank accounts, franchiserelations, hiring, firing, etc, the person designated,
Javad Sharifpour, claimed to know nothing about these matters despite the fact that he is
president of the corporation. Furthermore, when confronted with hisdeposition testimony from
an unrelated case, Javad Sharifpour was forced to admit that plaintiff had managed one of
Global’s hotels and that he had been instructed by his fathee Mohammed to deny it in this
litigation.

Defendants contention that the grant of partial summary judgment on the issue of
plaintiff’s employment status obviated the need for the discovery is also without merit.
Defendants are being sued, inter alia, for intentional misrepresentation and promissory fraud.
The requested discovery was necessary for plaintiff to show not only that plaintiff had worked
for Global, but also to demonstrate that defendants lured him to Nashville with no intention of
paying plaintiff for his services, and that they conspired to deny that he ever worked for Global
at all.

Defendants also contend that plaintiff took unfair advantage of the withdrawal of
defendants' counsel by hurriedly filing the motion for default judgment. Deanna Bell, former

counsel for defendants, filed amotion to withdrawas counsel of record on May 12, 1995 because



defendantshad “ been extremely uncooperative in thismatter.” The motion was granted by the
trial court on May 26, 1995, but no order was ever entered. However, thejudge did make ahand
written note on her calendar granting the motion and giving defendantsthirty daysto obtain new
counsel. Inany event, the defendants claim that they did not receive notice of the withdrawal
of their counsel until June 2, 1995. Plaintiff’ smotion for default judgment wasfiled on June 30,
1995 and served upon defendants Global and Sharifpour at their designated addressesrather than
through counsel because plaintiff apparently assumed that defendants’ counsel had effectively
withdrawn. At the time plaintiff’s motion for default was granted on July 21, 1995, the
defendants claim they were not represented by counsel. However, Mohammed Sharifpour
testified that Global had full time in-house counsel during that period.

Upon careful review of the entire record, we find that the defendants had ample notice
of the proceedings and ample opportunity to respond to theordersof the court. Wefind no abuse
of discretion in the trial court’s decision to grant plaintiff a default judgment. However, “[a]
judgment by default will not authorize a decree in favor of the plaintiff, unless the complaint
shows a ground for relief against the defendant.” Gibson’s Suitsin Chancery, 8§ 143. (6th ed.
1982). Thetrial court granted the plaintiff adefault judgment on theisaues of breach of contract,
intentional misrepresentation and promissory fraud. We agreethat the complaint supports a
claimfor relief onthesegrounds, but find error inthetrial court’ sruling*that plaintiff’ sdamages
arenot, asamatter of law, limited to the period of July 1, 1993 - December 8, 1993, and that the
plaintiff may proffer such evidence, if any, of damages incurred beyond December 8, 1993.”
The default judgment was propely granted, however, as explained below in subsection 3B,
plaintiff’s complaint is insufficient to justify imposing liability for damages incurred after
December 8, 1993.

3. AWARD OF DAMAGES
A. Breach of contract

Thejury awarded Plaintiff $40,403 in damages for breach of contract, the breach being
thefailure of Global to pay Plaintiff for hisservicesand expenses. Thisfigureisthe oneasserted
by Plaintiff’s expert as the amount due Plaintiff and includes amounts representing accrued

interest and employer’s social security contributions. The amount of damages to be awarded



restsin the sound discretion of the jury, and if approved by thetrial court, will not be disturbed
on appeal absent an abuse of discretion. Ellis v. White Freightliner Corp., 603 SW.2d 125
(Tenn. 1980); Sholodge Franchise Sys. v. McKibbon Brothers, Inc., 919 S\W.2d 36, 42 (Tenn.
App. 1995). Although defendants contested the |ogic behind some of the expert’ s calcul&ions,
we believe that the amount awarded by the jury is supported by the evidence and is within the
range of reasonableness. We find no abuse of discretion. Accordingly, weaffirm the award to
Plaintiff of $40,403 for breach of contract.
B. Intentional Misreoresentation and Promissory Fraud
In addition to breach of contract, Plaintiff was granted a default judgment on the issues

of intentional misrepresentation and promissory fraud. The jury awarded Plaintiff $270,009 on
these claims, but the trial court suggested a $205,009 remittitur which the Plaintiff accepted
under protest. Up to this paint, both the trial court and this Court have discussed the related
concepts of intentional misrepresentation and promissory fraud as if they were two distinct
causes of action available to the Plaintiff. However, it is more correct to think of intentional
misrepresentation as a necessary element of afraud claim, while promissory fraud is a type of
fraud perpetrated by means of afalse promise of future action. This Court has enumerated the
elements required to sustain afraud action as follows

(1) anintentional misrepresentationwith regardto amaterial fact,

(2) knowledge of the representation['s|] falsity--that the

representation was made “knowingly” or “without belief in its

truth,” or “recklessly” without regardtoitstruth or falsity, (3) that

the plaintiff reasonably relied on the misrepresentation and

suffered damage, and (4) that the misrepresentation relates to an

existing or past fact, or, if the claim isbased on promissory fraud,

then the misrepresentation must “embody a promise of future

action without the present intention to carry out the promise.”
Stacksv. Saunders 812 SW.2d 587, 592 (Tenn. App. 1990) (citations omitted).

Paintiff claimsthat in addition to payment for the five-month period ending December

8, 1993, he is entitled to be compensated for the three year period between his last day of
employment and the second trial. Plaintiff concedes that he cannot recover for the three years
subsequent to his departure under abreach of contract theory. Therefore, in order to recover for

damages sustained after December 8, 1993, Plaintiff must show that any damagesincurred were

proximately caused by an intentional misrepresentation of an existing or past fact that Plaintiff



relied upon to his detriment; or that the damages incurred were proximately caused by his
reliance on a promise of future action that was made without the present intention of fulfilling
that promise. Plaintiff claims that he was unable to get another job because defendants
represented to potential employers that he had never worked for Global. Although this denial
by Global was false, it was not a misrepresentation made to Plaintiff, nor could Plaintiff have
detrimentally relied upon it since it occurred after he left the employ of Global. Therefore,
Plaintiff can only succeed if he can show that the defendants made a promise regarding actions
to be taken after Plaintiff’s employment ceased, and tha reliance on that promise proximatdy
caused theloss of wagesfor the subsequent threeyears. Thereisno such evidencein therecord,
nor isthere even an alegation in the complaint that Plaintiff relied upon a promise made by one
of the defendantstoacknowledge hisemployment withGlobal at sometimeinthefuture. 1t may
be true that plaintiff’sreputation in the travel industry has suffered because of Global’ s refusal
to acknowledge plantiff’s employment, however, that denial is not actionable as fraud.
Plaintiff’ sallegations most closely resembleaclaim for interference with prospective economic
advantage, however, our Supreme Court has recently held that there is no such cause of action
under Tennessee law. Nelson v. Martin, 958 SW.2d 643 (Tenn. 1997). We hold that as a
matter of law, Plaintiff cannot recover damages for the three yea period subsequent to his
departureunder theoriesof breach of contract, intentional misrepresentation or promissory fraud.

Plaintiff is entitled, however, to recover damages incurred during the period of his
employment as a result of promissory fraud if he can show that he incurred damages beyond
those awarded for breach of contract. The injured party should be compensated for the actual
injuries sustained by placing him in the same position he would have occupied had the
wrongdoer performed and the fraud not occured. Blasingamev. American Materials, Inc., 654
S.W.2d 659, 665 (Tenn. 1983). Whether thetheory of recovery isbreach of contract, intentional
misrepresentation, or promissory fraud, if the damages claimed under each theory overlap, the
Paintiff is only entitled to one recovery. Allied Sound, Inc. v. Negly, 909 SW.2d 815, 821
(Tenn. App. 1995).

Plaintiff has neither pled nor proven damages different in kind or amount sufficient to

justify an award of damages beyond what he was awarded for breach of contract. Therefore, we
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must vacate the trail court’s award of $65,000 in damages (after remittitur) on the claim of
misrepresentation and promissory fraud.
4. PROCUREMENT OF BREACH OF CONTRACT
Plaintiff sued defendant Sharifpour individually for procurement of breach of contract

pursuant to T.C.A. 847-50-109 which provides:

It is unlawful for any person, by inducement, persuasion,

mi srepresentation, or other means, to induceor procurethebreach

or violation, refusal or failure to perform any lawful contract by

any party thereto; and, in every casewhere a breach or violation

of such contract is so procured, the person so procuring or

inducing the same shall beliablein treble the amount of damages

resulting from or incident to the breach of the contract. The party

injured

by such breach may bring suit for the breach and for such
damages.

This section is a codification of the common law tort action and provides for mandatory treble
damagesif thereisaclear showing that the defendant induced the breach. Polk & Sullivan, Inc.
v. United Cities Gas Co., 783 S\W.2d 538, 542 (Tenn. 1989). In order to recover under the
statute, the plaintiff must provethat: (1) therewasalegal contract; (2) the wrongdoer was aware
of the contract; (3) the defendant intended to induce a breach; (4) the defendant acted
malicioudly; (5) the contract was actually breached; (6) the act complai ned of wasthe proximate
cause of the breach; and (7) damages resulted from the breach. 1d. at 543; Myersv. Pickering
Firm, Inc., 959 SW.2d 152, 158 (Tenn. App. 1997).

Plaintiff was not granted a default judgment on this issue, however, the jury found that
defendant Sharifpour had induced the breach of plaintiff’s contract with Global. Inreviewing
ajury verdict wherethe standard of proof required isdear and convindng evidence, thisCourt
must examinetherecord to determineif thereisclear, cogent and convincing evidenceto support
the findings of the jury. Shell v. Law, 935 S.\W.2d 402, 405 (Tenn. App. 1996). Clear and
convincing evidence meansthat the plaintiff has shown that there is no serious or substantial
doubt about the conclusions the plaintiff is attempting to prove. O’ Daniel v. Messier, 905
S.W.2d 182, 188 (Tenn. App. 1995).

For the record, we would like to point out that we have serious doubts about whether

Sharifpour isaproper defendant for aprocurement of breach action. It isabundantly clear that
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Global is controlled by Sharifpour, and that his sons who are the actual owners and officers of
the corporation have no ideawhat is going on under thar noses. Sharifpour isso closely tiedto
the operations of Global as either an agent or “advisor” that he is more akin to adefacto officer
than athird party. However, we need not rule on thisquestion becausecareful review of all trial
and deposition testimony has revealed no testimony which indicates that Mr. Sharifpour
instructed any employee or officer of Global not to pay plaintiff for his services. Plaintiff
testified that when hewas not paid at the end of thefirst payroll cycle he contacted Mr. Compani
who stated “ Mr. Sharifpour did not instruct me or order meto haveyouon payroll, and I’ d rather
have you -- have you on payroll in home office.” A failureto give an order to place plaintiff on
thepayroll fallsfar short of an order not to do s, and inany event, would not comprise clear and
convincing evidence of an inducement to breach the contract. There isample evidence in the
record to indicate that Sharifpour instructed his sonsto deny that plaintiff wasever an employee
and that he knew thiswould make it difficult for plaintiff to find other employment. However,
these acts occured after the breach complained of and cannot as amatter of law haveinduced the
breach. Ironically, the one person who could corroborate plaintiff’s alegations, Behzad
Compani, was never deposed or called as awitness. The affidavit of Mr. Compani filed in
support of plaintiff’s motion for partial summary judgment could be read as implying that
Sharifpour had instructed Compani not to place plaintiff onthepayroll, but that &fidavit was not
before the jury.

Although we have no doubt that plaintiff was not paid, and that it is likely that
Sharifpour, who was calling the shots for Global, never intended to pay plaintiff, there is not
clear and convincing evidence' fromwhich ajury could reasonably find that Sharifpour procured
the breach of contract. Therefore, we must vacate the portion of thetrial court’sorder awarding
treble damages for procurement of breach of contract pursuant to T.C.A. § 47-50-1009.

5. DISCRETIONARY COSTS

The trial court awarded plaintiff discretionary costs in the amount of $5,985.55. The

! Plaintiff’s counsel advised the trial court that since treble damages provided ~ for
in the statute are in lieu of punitive damages, the standard of proof required of plaintiff
in a procurement of breach case should be clear and convincing  evidence. To the extent
that this standard may be in dispute, we hold, in the aternative, that there is not
material evidence in the record to support the verdict of thejury.
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majority of the $7,619.07 requested by plaintiff went to the expert economist hired totestify to
plaintiff’s damages. Defendants assert that since plaintiff is only entitled to recover unpaid
wages for the five months he worked for Global, it was unnecessary to hire an expert to make
that calculation.

The Tennessee Rules of Civil Procedure permit the trial court to award a party
discretionary coststhat arefor “ reasonabl e and necessary court reporter expensesfor depositions
or trials, reasonable and necessary expert witness fees for depositions or trials, and guardian ad
litemfees.” Tenn.R.Civ. P.54.04(2). “[ T]ravel expensesarenot allowablediscretionary costs.”
Id. Our Supreme Court has held that recovery of expert fees under the rule is limited to fees
incurred for actual deposition or trial testimony. Feesfor preparation time are not recoverable.
Milesv. Marshall C.Voss Health Care Ctr., 896 SW.2d 773 (Tenn. 1995). Astheterm itself
suggests, the decision whether to award a party discretionary costs rests with the sound
discretion of thetrial court and will not be disturbed ebsent an abuse of discretion. Tenn. R. Civ.
P. 54.04(2); Lock v. National Union Firelns. Co., 809 SW.2d 483 (Tenn. 1991).

Plaintiff filed an exhibit detailing costs incurred in this matter totaling $7,591.56. Itis
unclear why this amount differs from the total amount requested in plaintiff’s motion; why the
total amount of expert feesincurred isnot included in the exhibit; or how thetrial court arrived
at thefigure awarded. The expert witness fees and expenses detailed in plaintiff’ sexhibit B to
his motion for discretionary costs comprise $4,004.02 of the total $7,591.56 requested. It
appearsthat whenthetrid court awardedplaintiff $5985.55it wrongly awarded at |east aportion
of the expert’s fees and travel expenses, and perhaps some other expressly disallowed costs as
well. Although the parties dispute the necessity of the expert’s testimony, the testimony was
permitted by thetrial court and not objected to by the defendants. We holdthat given the nature
of this case and the conduct of the defendants, the trial court properly decided to award
discretionary costs. However, the plaintiff is entitled to recover only those costs specifically
provided for in Tenn. R. Civ. P. 54.04(2), and we vacate the trial court’s previous award and
remand the casefor adetermination of the proper discretionary costsin accordancewiththeRule
and this opinion.

REMITTITUR & PUNITIVE DAMAGES
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Plaintiff assigns error to the trial court’s suggestion of remittitur and its failure to send
the issue of punitive damages to the jury. The question of the propriety of the trial court’s
suggested remittitur is moot because we have dready held that the plaintiff is not entitied to
recover damages for intentional misrepresentation and promissory fraud beyond his five month
period of employment. Asfor thefailure of thetrial court to chargethejury regarding punitive
damages, that issue iswaived because the plantiff failed to rasetheissuein amotion for anew
tria. T.R.A.P. 3(e).

CONCLUSION

For the foregoing reasons, the judgment of thetrial court is&afirmed in part, reversed in
part, and remanded. The judgment of thetrial court on thejury award to plaintiff of $40,403 for
breach of contract is affirmed. The award of discretionary costsis reversed and remanded for
recalculation in accordance with this opinion. The award of damages for misrepresentation,
promissory fraud, and procurement of breach of contract is reversed. Costs of the appeal are

assessed one-half to plaintiff and one-half to defendants.

W. FRANK CRAWFORD,
PRESIDING JUDGE, W.S.

CONCUR:

ALAN E. HIGHERS, JUDGE

DAVID R. FARMER,JUDGE
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