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OPINION

This appeal involves a dispute concerning the payment of the consideration for the
conveyance of residential property in Smyrna. After the purchasers ceased making the
agreed upon payments, the sellers filed suit in the Circuit Court for Rutherford County
seeking to recover the unpaid balance of the purchase price. The purchasers attempted to
avoid liability by asserting that the statute of frauds barred the sellers’ claim. Thetrial court
denied the purchasers’ motion for summary judgment, and a jury awarded the sellers a
$42,864 judgment. We have determined that the trial court correctly determined that the

statute of frauds did not bar the sellers’ action and, therefore, affirm the judgment.

Melvin and M ajorieVaughn and Stephen and Shirley Kinglivein Rutherford County.
On August 31, 1994, the Kings agreed to purchase the Vaughns' home at 6155 L ee Avenue
in Smyrnafor $50,000. On that same day, the Vaughnsexecuted awarranty deed conveying
the property to the Kings, and the Kingsclaim that they paid the Vaughns the full $50,000
purchase pricein cash. The Vaughns, on the other hand, assert that the Kings paid them only
$5,000 and that the Kings promised to pay them $356 per month until the purchase price was
fully paid. The Kingsdid not give the Vaughns a promissory note, and the Vaughns did not
take a deed of trugt on the conveyed property.

According to the Vaughns, the Kings made their payments for six months and then
stopped paying. On January 8, 1996, the Vaughns sued the Kings in Rutherford County
Circuit Court for the balance of the purchase price. TheKingsfiled an answer admitting that
they bought the Lee Avenue property; however, they denied the existence of any written
memorandum of their agreement other than the deed and raised the statute of frauds as an
affirmativedefense. The Kingslater moved for summary judgment assertingtheir staute of
fraudsdefense because the Vaughns could not produce awritten instrument evidencing their
obligation to pay for the property in installment payments. The trial court considered and
denied the motion. Thereafter, the partiestried thiscaseto ajury, and the jury found that the
Kings owed the Vaughns the unpaid balance of the purchase price. On June 25, 1997, the
court entered judgment on the jury verdict for the Vaughns in the amount of $42,864. The

Kings have appealed.



The only issue on appeal is whether the Vaughns' lawsuit to recover the balance
alleged due for the sale of the property is legally barred by Tenn. Code Ann. § 29-2-
101(a)(4), (5) (Supp. 1997)." Because the underlying transaction in this case involved the
sale of real estae and the alleged monthly payments were to stretch beyond one year, the
Kings maintain that they cannot be held liable because the VVaughns never produced a deed
of trust, a promissory note, or any other writing signed by the Kings. In the appellants’
words, “Without awritten agreement, there is simply no contract upon which the Kings can
be held liable.”

The statute of frauds isintended to reduce contracts to a certainty, Baliles v. Cities
Serv. Co., 578 S.W.2d 621, 623 (Tenn. 1979), and to prevent non-existent contracts from
being set up against innocent parties by perjured testimony. Yatesv. Skaggs, 187 Tenn. 149,
152, 213 S.\W.2d 41, 43 (1948). In the context of land contracts, the statute of frauds is
intended to protect real estate owners and to promote the settling of titles. Irwinv. Dawson,
197 Tenn. 314, 317, 273 S.W.2d 6, 7 (1954). Consistentwith that intention, “theparty to be
charged therewith” ordinarily refers to the property owner. Crumv. Lawing, No. 03A01-
9610-CH-00320, 1997 WL 243506, at *1 (Tenn. Ct. App. May 13, 1997) (No Tenn. R. App.
P. 11 perm. app. filed); Patterson v. Davis, 28 Tenn. App. 571, 577, 192 SW.2d 227, 229
(1945). Thus, withregard to the sal e of real estate, a deed executed by the seller showing the
fact of a sale, the consideration for the sale, and giving a description of the land will satisfy
the statute of frauds. Southern States Dev. Co., Inc. v. Robinson, 494 S.\W.2d 777, 782
(Tenn. Ct. App. 1972). Once the statute of frauds has been thus satisfied, performance or
non-performance of the agreement termsmay be shown by oral testimony. Kirkv. Williams,
24 F. 437,446 (W.D. Tenn. 1885) (applying Tennessee law ); Southern States Dev. Co., Inc.
v. Robinson, 494 S.\W.2d at 782.2

No one in this case disputes that the Vaughns agreed to sell the Smyrna property to
the Kings for $50,000. The executed warranty deed gives a description of the land and
showsthat the Vaughns performed their part of the agreement by conveying the property at
the agreed price. Thus, the only digpute in thiscase was not whether any agreement existed
to sell the real estate but rather whether the Kings defaulted in their performance under that

agreement. The statute of frauds provides no defense to that dispute.

The Kings have not appealed the jury verdict and are not arguing that the evidence
preponderates against that verdct.

*We note also that in land contracts, once the grantor conveysthe real estate, the buyer’'s
return promiseto pay for it becomes enforceable without reference to the statute of frauds; in that
casethe statute provides no defenseto the buyer’ sfailureto pay. Restatement (Second) of Contracts
§ 125(3), cmt. g, illus. 11 (1981).
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Summary judgment should only be granted w here the moving party demonstratesthat
on the undisputed facts he or sheisentitledto a judgment asa matter of law. Tenn. R. Civ.
P. 56.04; Andersonv. Standard Regiger Co., 857 S.W.2d 555, 559 (Tenn. 1993); Mansfield
v. Colonial Freight Sys., 862 S.W.2d 527, 530 (Tenn. Ct. App. 1993). Becausein this case
the statute of frauds did not bar the Vaughns' action to recover the balance of the purchase
price, the Kingsfailed to show that they were entitled to judgment purely as a matter of law.
We accordingly find that the trial court correctly denied the Kings' summary judgment

motion.

We affirm the judgment and remand the case to the trial court for whatever further
proceedings may be required. We also tax the costs of this appeal, jointly and severally, to
Stephen R. King and Shirley A. King and their surety for which execution, if necessary, may

issue.

WILLIAM C. KOCH, JR., JUDGE
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