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Defendant Robert Francis Ahern (the Husband) appeals the trial court’s judgment
finding the Husband guilty of multiple counts of criminal contempt for failing to pay the alimony
and child support obligations set forth in the court’s final divorce decree. We affirm in part and

reversein partthe trial court’ sjudgment.

I. Factual and Procedural History

Thepartiesweredivorcedin June1993. Thefinal divorcedecree, whichincorporated
the provisions of the parties marital dissolution agreement (MDA), awarded Plaintiff/Appellee
Dorothy Jane Ahern Pierotti (the Wife) exclusive custody of theparties’ two minor children. The
Husband agreed to pay child support in theamount of $1,346.88 per month and to furnish the Wife
copies of his canceled payroll checks and payroll ledger on a quarterly basis. The Husband also
agreed to pay 88.5% of (1) the children’ s private school tuition, books, and registration and (2) the
children’s*uninsured health related care costs.” Per theMDA, thefinal divorce decreerequired the
Husband to pay various amountsto the Wife asd imony in solido, including but not limited to the

following amount:

14.  Thehusband shall pay thewifethe sum of $32,500asalimony
in solido for her support and maintenance. This same shall incur
interest at 8% simple annual interest compounded annually. The
payments shall be at the rate of $1000 per month, principal and
interest beginning on the LAST day of MARCH, 1993, and on the
same date thereafter until paid. This sum shall not be deductible for
tax purposes by the husband nor indudible in the wifé sincome for
tax purposes. Interest beginson3/9/93. Thisjudgment shall also be
againg M.S.I. jointly and severdly. No prepayment penal ty.

M.S.I. referred to Management Systems, Incorporated. TheHusband owned all of M.S.I." sstock and

served asits president.

In November 1996, the Wife filed a petition for writ of scire facias in which she
sought to have the Husband held in contempt for his willful and intentional violations of the
foregoing support provisions of thefinal divorce decree. The petition alleged that the Husband had
filed abankruptcy petition in which he sought to discharge the alimony debt to the Wife but that the

debt was determined to be nondischargeable. The Wife later amended her petition to ask that the



Husband be held in both civil and criminal contempt, and she filed a notice that she was seeking to
have the Husband held in contempt pursuant to Tennessee Code Annotated sections 16-1-103 and

29-9-101 through 29-9-104.

The Husband filed an answer in which he asserted that many of the described debts
to the Wife had been discharged at the conclusion of his bankruptcy action. The Wife responded by
again amending her petition, this time to ask the trial court to make a determination as to the
dischargeability of the debts pursuant to an order of the Bankruptcy Court for the Western District

of Tennessee; however, the bankruptcy court’s order does not appear in the record.

Prior to trial, the case was transferred from Division 8 to Division 5 of the Circuit
Court for the Thirtieth Judicial District. Althoughthe Husband previously had demanded ajury trial,
he announced that hewould waive hisright to ajury trial if Division 5 would accept the transfer of
the case and conduct atrial on all of theissues pendingin thislitigation. Thereafter, the Division 5
trial judge proceeded to conduct abenchtrial on the Wife's contempt petition. Partway through the
trial, however, the trial judge, apparently sua sponte, announced that she was transferring the case

back to Division 8. Thetrial judge announced that:

This Court is of the opinion that post-divorce matters, espedally in
asituation such asthisone, are more properly heard by thejudgewho
heard the divorce, and this-- and Division 5 istransferring this back
to Division 8, which isnow in aposture to accommodatethe parties.

The transfer followed arguments by counsel for the parties conceming the need to interpret the

provisions of the MDA in order to determine the dischargeability of the debts to the Wife.

Neither party objected to the transfer back to Divison 8. When the proceedings
resumed in Division 8, however, the Husband contended that jeopardy had attached in the trial
before Division 5 and that double jeopardy principles prevented hisretrial in Division8. Thetrial
court regjected this argument, ruling that the Husband had waived his double jeopardy argument by
failing to raise an objection in Division 5. The Husband then renewed his demand for ajury trial,

but the trial court ruled that this right also had been waived.



At trial, the Wifetestified that the Husband had failed to make alimony payments as
required by paragraph 14 of the MDA. At the time of the Wife's petition, the Husband owed the
Wife $28,271.46 in alimony. The Wife dso testified that the Husband owed $13,828.12 for the
children’ sprivate school tuition because he had not paid his share of thetuition for four consecutive

school years. Finally, the Husband failed to pay $3,758.41 for the parties’ son’s braces.

The Husband admitted that he had not paid the amounts alleged to be owed to the
Wife. The Husband claimed, however, that he was unableto pay the amounts, despitethe fact that
his adjusted grossincome for each of the two previous years exceeded $80,000. Sincethedivorce,
the Husband had remaried a woman with three children, and he and his new wife had a child
together. The Husband claimed that most of his income went toward paying child support to the
Wifeand toward supporting hisnew family, including an $1100 mortgage payment and clothing and
groceriesfor his new wife and four children. Although the Husband claimed that he was unableto
pay the amounts allegedly owed, he acknowledged tha in 1996 he purchased anew home valued at
approximately $165,000 and that in 1994 or 1995 he paid about $5,000 to settle a battery claim
against him. The Husband denied that any amount due for the son’s braces constituted a “ health-

related care cost,” and he staed that the Wife never had requested reimbursemert for this amount.

Asfor his aimony obligation to the Wife, the Husband attempted to testify that he
failed to pay these amounts because he believed the debt was discharged in his bankruptcy
proceeding. Thetria court repeatedly sustained the Wife' s objections to this testimony, however,
ruling that such testimony was irrelevant. Asan offer of proof, the Husband submitted documents
from the bankruptcy court which showed (1) that the Husband filed his bankruptcy pdition in
October 1993, (2) that the Wife filed a proof of claim in the amount of $72,481.95, (3) that the
Wife' sclaim wastreated as ageneral, unsecured claim, (4) that the Wife received anet distribution
of $13,643, and (5) that the Husband received adischarge asto all dischargeabledebts. The Wife's
proof of claim was somewhat confusing inthat it seemed to characterize the debt both asa* property

division” and as spousal “ support and maintenance.”

At the trial’s conclusion, the trial court found beyond a reasonable doubt that the

Husband was guilty of criminal contempt, pursuant to Tennessee Code Annotated section



29-9-102(3), for failing to pay thealimony and child support obligations set forth in thefinal divorce

decree. Thetna court made thefollowing findings and imposed the falowing sentences:

2. That [theHusband] isinarrearsthrough December 31,
1997, in the payment of the Court ordered alimony to [the Wife] in
the amount of $28,271.46 which was payabl e at the rate of $1,000.00
per month. The Court deems that each monthly default by [the
Husband] isaseparate act of criminal contemptand [the Husband)] is
sentenced to incarceration for five (5) days for each of the twenty-
eight (28) counts of criminal contempt for atotal of one hundred and
[forty] (140) days incarceration.

3. TheCourt further findsthat [theHusband] isinarrears
inthe payment of the Court ordered child support to [the Wife] which
includes unpaid school tuition in the amount of $13,828.12 through
May 1997 and unpaid uninsured health related care costs for the
childrenin the amount of $3,758.48 through November 1996 and the
Court finds [the Husband] in criminal contempt for this default and
sentences|the Husband] to one hundred and eighty daysincarceration
for thisdefault, however thissentence will run concurrently with the
sentence of one hundred forty days incarceration as set forth in
paragraph two (2) of this order.

Thetria court also awarded the Wife money judgments for the amounts due.

Onappeal fromthetrial court’ sjudgment of contempt, the Husband contendsthat the
trial court erred in rejecting the Husband' s defenseof double jeopardy, in finding that the Husband

waived hisright toajurytrial, and inexcluding proof of the Husband’ s prior bankruptcy proceeding.

I1. Denial of Husband's Double Jeopardy Claim

We first find it necessary to address the Husband's double jeopardy argument
because, if his argument on this issue is successful, it will effectively pretermit the Husband's
remaining issues on appeal. The double jeopardy clause of the United States Constitution provides
that no person shall “be subject for the same offense to be twice put in jeopardy of lifeor limb.”
U.S. Const. amend. V. The Tennessee Constitution similarly providesthat “no person shall, for the
same offence, be twice put in jeopardy of life or limb.” Tenn. Const. art. I, 8§ 10. The double
jeopardy clauses of the United States and Temessee constitutions protect against “(1) a second

prosecution for the same offense after conviction, (2) asecond prosecution for the same offense after



an acquittal and, (3) multiple punishmentsfor the same offense.” Statev. Mounce, 859 S.\W.2d 319,
321 (Tenn. 1993). In short, adouble jeopardy violation arises“when an individual is twice placed

in jeopardy for the same offense.” State v. Pennington, 952 SW.2d 420, 422 (Tenn. 1997)

Our supreme court has recognized that this constitutional protection against double
jeopardy attachesto nonsummary criminal contempt proceedingsjust asit attachesto other criminal
prosecutions. State v. Winningham, 958 S.\W.2d 740, 743 n.4 (Tenn. 1997). Moreover, the court
has indicated that, in nonjury proceedings, “jeopardy attaches when the first witness testifies.”
State v. Pennington, 952 SW.2d at 422. Accordingly, a cursory review of the record in this case
would suggest that the protection against double jeopardy attached because the case involved
nonsummary criminal contempt proceedings and because the first witness, the Wife, already had

testified when the trial judge in Division 5 transferred the case back to Division 8.

Neverthel ess, we reject the Husband’ s claim of adoublejeopardy violation because
we conclude that he waived this defense by failingto object to the Division 5 judge’ stransfer of the
case back to Division 8. Courts have recognized an exception to the prohibition against double
jeopardy when the defendant consents to the termination of the first proceeding in which jeopardy
attaches. Statev. Mounce, 859 S.W.2d 319, 321 (Tenn. 1993) (citing United States v. Scott, 437
U.S. 82 (1978); State v. Knight, 616 S.W.2d 593 (Tenn.), cert. denied, 454 U.S. 1097 (1981);
Seibert v. State, 542 S.W.2d 381 (Tenn. Crim. App. 1976)). Once jeopardy attaches, the accused
hastheright, absent amanifes necessity for amistrial ! toinsist that the case proceed to aconclusion
on the merits. Statev. Knight, 616 SW.2d at 597. By failing to object to an unnecessary mistrial,
“the accused hasdeliberately el ectedto forego hisright to have guilt or innocence determined by the

first trier of fact.” 1d. at 596.

In State v. Mounce, our supreme court held that double jeopardy will not bar a
subsequent prosecution “when a defendant chooses not to object to the mistrial and give the trial

court an opportunity to correct the error” because, in that situation, the defendant’ s consent may be

A manifest necessity exists “only when thereis no feasible and just alternative to halting
the proceedings.” Statev. Mounce, 859 SW.2d at 322. We are unable to discan any necessity
for the Division 5 judge’ s decision to transfer this case back to Division 8.



inferred. Statev. Mounce, 859 SW.2d at 323. The court explained its rationa e for this holding:

[T]he rationalefor requiring an objection to amistakeisthat it gives
the trial judge an opportunity to cure a situation that one or both
parties perceive to be in error. A party ought not be permitted to
stand silently by whilethe trial court commits an error in procedure,
and then later rdy on that error when it is to hisadvantage to do so.
Thisiswhy thereis precedent dating back to the last century holding
that if an accused fails to object to the jury’s discharge upon a
defective verdict, he is viewed as having waved the right not to be
put ontrial again. Statev. Ragsdale 78 Tenn. 671, 672 (1882); see
also, Waddle v. State, 112 Tenn. 556, 82 SW. 827 (1904) (absence
of an objection to the discharge of the jury equatesto awaver).

Statev. Mounce, 859 SW.2d at 323.

We conclude that theforegoing rationale applies to the facts of thiscase and, thus,
that the Husband haswaived hisdoublejeopardy claim. WhentheDivision 5trial judge announced,
apparently sua sponte, that she was transferring these contempt proceedings back to Division 8, the
Husband chose to remain silent at a time when he could have objected to the action taken by the
judge. Under these circumstances, the Husband's consent to the procedure employed could be
inferred, and double jeopardy did not bar the subsequent criminal contempt proceeding conducted

in Division 8. Statev. Mounce, 859 SW.2d at 322-23.

When the proceedings resumed in Division 8, the Husband suggested that the
Division 5 tria judge did not give him the opportunity to make atimely objection to the transfer;
however, our review of the record does not support such asuggestion. Thefollowing exchange took
place when the Division 5 trial judge announced that she was tranderring the case back to

Division 8;

THE COURT: ThisCourt isof the opinion that post-divorce
matters, especially in asituation such as this one, are mare properly
heard by thejudge who heard the divorce, and this-- and Division 5
Is transferring this back to Division 8, which is now in a posture to
accommodate the parties.

[WIFE'S COUNSEL]: Y ou mean today?

THE COURT: | mean immediately. | mean right this
moment.



[WIFE'S COUNSEL]: Okay. Thank you, Y our Honor.

THE COURT: Hand me the jacket, please.

This exchange reveals that the Wife's counsel had time to ask the trial judge two, albeit brief,
guestions concerning its transfer of the case back to Division 8. Under these circumstances, the

Husband' s counsel at least could have registered a brief objection to thetrial judge’ s action.

[11. Denial of Husband’s Demand for Jury Trial

Having concluded that the Husband waived the defenseof doubl ejeopardy, we next
must address the contention that the trial court erred in denying the Husband's demand for a jury
trial. Asaninitial matter, weregject thetrial court’ sfinding, and the Wife' sargument onappeal, that
the Husband effectively waived his demand for ajurytrial. Any such waiver by the Husband was
conditioned on atrial being conducted on all of theissuesin Division 5. After the Division 5 trial
judge sua sponte transferred the case back to Division 8, the Husband timely renewed his demand

for ajury trial.

Nevertheless, we affirm the trial court on this issue because we conclude that the
Husband did not have aright to ajury trial in these criminal contempt proceedings. The Tennessee
Constitution providesthat “theright of trial by jury shall remaininviolate.” Tenn. Const. art. I, § 6.
Thisconstitutional provision “ preservestheright of trial by jury asthat right existed at common law
insofar asthat law had been adopted and wasin forcein North Carolinawhen theterritory embraced
in Tennessee was ceded by North Carolinato the United States government.” Statev. Dusina, 764
S.W.2d 766, 768 (Tenn. 1989). Applyingthisprovision, our supreme court hasheld that adefendant
accused of a violation of a general criminal statute has the right to a jury trial if the possble
punishment for the offense includes a fine of more than $50.00 or any confinement. 1d.; see also

Willard v. State, 130 S.\W.2d 99, 100 (Tenn. 1939).?

This holding is consistent with rule 23 of the Tennessee Rules of Criminal Procedure,
which providestha, “[i]n al criminal cases except small offenses, trial shdl be by jury unless
the defendant waives ajury trial in writing with the approval of the court and the consent of the
district attorney general.” Tenn. R. Crim. P. 23. In Tennessee, the term “small offense”
traditionally has been defined “as one in which the punishment cannot exceed afine of $50.00
and which carries no confinement in ajail or workhouse.” Brown v. Latham, 914 S.W.2d 887,



Although the punishment for criminal contempt may includethe confinement of the
accused, the supreme court and this court have held that no right to ajury trial existsin criminal
contempt proceedings. Taylor |mplement Mfg. Co.v. United Steelworkers, 410 S.\W.2d 881, 884
(Tenn. 1966), rev’ d on other groundssub nom., Dykev. Taylor | mplement Mfg. Co., 391 U.S. 216
(1968); Passv. State, 184 SW.2d 1, 3 (Tenn. 1944); Robinson v. Gaines, 725 SW.2d 692, 694
(Tenn. Crim. App. 1986), overruled on other grounds by Statev. Dusina, 764 S.\W.2d 766 (Tenn.

1989). In holding that no such right exists, the supreme court explained:

“Thegeneral ruleisthat aconstitutional guaranty of jury trial
does not apply to proceedings to punish for contempt of court
whether in a court of law, a court of equity, a court having criminal
jurisdiction, or other court. Punishment for contempt may be
summary whether the contempt isdirect or indirect, civil or aiminal,
whether the contempt consists in disobedience of an order of the
court, insult, or in other conduct or omission, whether the acts
constituting the contempt constitute also infractions of the criminal
law, although of the grade of felony and whether imprisonment or
fine is imposed or indemnity of an adverse party is decreed. Due
process does not require ajury trial in such a proceeding.” 31 Am.
Jur., sec. 31, p. 579; District of Columbiav. Colts, 282 U.S. 63, 51
S. Ct. 52, 75 L. Ed. 177, 185; In re Debs, 158 U.S. 564, 565, 15
S. Ct. 900, 39 L. Ed. 1092.

“* * * For while it (the power to punish for contampt) is
sparingly to be used, yet the power of courts to punish for contempts
isanecessary and integral part of the independence of thejudici ary,
and is absolutely essential to the performance of the duties imposed
on them by law. * * *

“There hasbeen general recognition of thefact that the courts
are clothed with this power, and must be authorized to exercise it
without referring theissues of fact or law to another tribunal or to
ajuryin the sametribunal. * * ** (Emphasis ours.) Gompersv.

Buck's Stove & R. Co., 221 U.S. 418, 450, 31 S. Ct. 492, 501, 55
L. Ed. 797,809, 34 L.R.A.,N.S,, 874.

Passv. State, 184 SW.2d at 3. If thisholdingisstill the law, the Husband in this case had no right

toajury trial. The Husband insists, however, that he was entitled to ajury trial in these criminal

contempt proceedings because one of the punishments included his incarceration.

This court has specifically rejected this argument, reasoning that:

889 (Tenn. 1996).



We could not agree that courts have the unlimited power to punish
respondents for criminal contempt without givingthem ajury tria.
Weare convinced that onereason why ajurytrial wasnot granted for
criminal contempt by the common law at the time this state adopted
its constitution was the relatively minor punishment the courts
imposed for each conviction. AsJustice Goldberg said in his dissent
in U.S. v. Barnett, 376 U.S. 681, 84 S. Ct. 984, 12 L. Ed. 2d 23
(1964),

“My research, which is confirmed by the
authorities cited in the appendix to the opinion of the
Court, suggests the following explanation as to why
criminal contemptsweregenerally tried without ajury
at the time of the constitution: the penalties then
authorized and imposed for criminal contempts were
generaly minor; and the courts were authorized to
imposeminor criminal penaltieswithout atrial by jury
for a variety of trivial offenses including, but not
limited to, criminal contempts.

At some point on the punishment scale the court s power in
criminal contempt cases would clash with the respondent’ sright to a
jury trnal. [Footnote omitted].

On the other hand, we do not think the clash occurs at a point
onthescalewhereanyincarcerationisthreatened. Although criminal
contempt isacrime, for constitutional purposes, it isnot the same as
aviolation of the criminal law. ... “The proceeding in contempt is
for an offense against the court as an organ of public justice, and not
for aviolation of the criminal law.” State v. Howell, 80 Conn. 668
at ----, 69 A. 1057 at 1058 (1908). “Contempt proceedings are suli
generis -- neither a civil action nor a crimina prosecution as
ordinarily understood.” Bowdon v. Bowdon, 198 Tenn. 143 at 146,
278 SW.2d 670 at 672 (1955). Thus, adefendant may bejailed for
criminal contempt without atrial by jury, but the same defendant may
demand ajury trial in a charge of violating a criminal statute if the
statute provides that incarceration is one of the choices for
punishment.

Brown v. Latham, No. 01A01-9401-CV-00008, 1994 WL 570102, at *2 (Tenn. App. Oct. 19, 1994),

aff’d on other grounds, 914 SW.2d 887 (Tenn. 1996).

In light of the foregoing authorities, we continue to adhere to the holding that a
defendant is not entitled to a jury trial in a criminal contempt proceeding in Tennessee. We
recognize that, in affirming this court’s opinion in Brown v. Latham, our supreme court found it
unnecessary to addressthisissue. Brown v. Latham, 914 S\W.2d 887, 889 (Tenn. 1996). Wealso
recognizethat, indeciding adefendant’ sright to ajury trial under thefederal constitution, the United
States Supreme Court has abandoned the distinctionstraditionally made between criminal contempt

and other criminal offenses and instead has examined the seriousness of the penalty for the criminal



contempt charged. Bloomv. Illinois 391 U.S. 194 (1968).° Weare constrained, however, to follow
the prior supreme caurt decisions of this state holding that no such right exists under the Tennessee

Constitution. Estate of Schultzv. Munford, Inc., 650 SW.2d 37, 39 (Tenn. App. 1982).

Citing Brown v. Latham, the Husband alternatively contendsthat he was entitled to
ajury trial because, in addition to being found in criminal contempt pursuant to the contempt statute
(seeT.C.A. §29-9-102 (1980)), he alsowas convicted of the criminal offense of failing to comply
with a child support order. See T.C.A. 8 36-5-104(a) (1996). In Brown v. Latham, our supreme
court held that section 36-5-104(a) defined a criminal offense and that a defendant charged
thereunder was entitled to ajury trial. Brown v. Latham, 914 SW.2d at 888. Our review of the
pleadings and the judgment in this case, however, reveal s that the Husband never was charged with

or convicted of acriminal offense under section 36-5-104(a).

The Husband suggests that he must have been tried and convicted under section
36-5-104(a) because he was sentenced to 180 days incarceration for failing to comply with the
court’s child support order. Section 36-5-104(a) authorizes a punishment of up to six months
imprisonment, while section 29-9-103(b) authorizes a punishment of only ten days imprisonment.
See T.C.A. § 36-5-104(a) (1996); T.C.A. § 29-9-103(b) (1980 & Supp. 1996). Unlike the trial
court’s findings with regard to the Husband’s failure to pay alimony, the court’s order neither
specifies the number of instances in which the Husband was found to be in contempt for failing to
pay child support nor the sentence for each contempt. Accordingly, we are unabl e to determine how
thetrial court calculated the Husband’ s sentence for failingto comply with the final dearee’ s child
support provisions.* In any event, we note that the Husband has not chdlenged the length of his

sentence on appeal.

*Following Bloom v. I1linois, the United States Supreme Court held that the federal
constitution did not guarantee a jury trial to defendants charged with criminal contempt in
Tennessee because the maximum penalty was ten days and, thus, criminal contempt in Tennessee
was considered a petty offense. Dykev. Taylor | mplement Mfg. Co., 391 U.S. 216, 219-20
(1968). The Court also noted that a sentence as long as six months would qualify the criminal
contempt as merely a petty offense. Id. at 220. Our analysis of the Husband' sright to ajury tria
in this case, therefore, is predicated on the right to jury trial provision found in the Tennessee
Congtitution. See Tenn. Const. art. |, 8 6.

“In addition to showing that the Husband failed to pay his share of the parties’ son’'s
orthodontic expenses, the evidence at tria revealed that the Husband failed to pay his share of the
children’ s tuition for the school years 1993-94, 1994-95, 1995-96, and 1996-97.



V. Exclusion of Evidence of Bankruptcy Proceedings

Although we affirm thetrial court’ srulings onthe constitutional issuesraised by the
Husband, we conclude that the trial court committed reversible error when it excluded evidence of
the Husband' s prior bankruptcy proceeding. In order to support ajudgment for contempt based on
adefendant’ sviolation of aprior court order, the defendant’ s disobedience or resistance to the court
order must have been willful. Haynesv. Haynes, 904 S.W.2d 118, 120 (Tenn. App. 1995); T.C.A.
§ 29-9-102(3) (1980). We agree with the Husband’ s contention that the proffered evidence was
relevant because, if proven, it tended to show that the Husband did not willfully violate the trial

court’s previous order relative to the Husband' s alimony obligation.

If adebt constitutes alimony, maintenance, or support paymentsto adebtor’ s spouse,
former spouse, or child, the debt is not dischargeable in bankruptcy; however, if the debt is a
property settlement, itisdischargeable. Kimbrough v. Helton, No. 01A01-9507-CH-00318, 1996
WL 474427, a * 3 (Tenn. App. Aug. 21, 1996) (citing 11 U.S.C. § 523(a)(5)(B)). If the Husband
can show that, based on the prior bankruptcy proceedings, he reasonably believed that hisobligation
to the Wifewasin the nature of a property settlement rather than alimony, maintenance, or support
paymentsand, further, that he reasonably believed this obligationwas discharged in bankruptcy, the
Husband might have a valid defense to the Wife's charge of criminal contempt.> See American
Cyanamid Co. v. Rogers, 314 N.E.2d 679, 682 (Ill. App. Ct. 1974) (noting that discharge in
bankruptcy may establish affirmative defense to contempt charge); see also Crabtree v. Crabtree,
716 S\W.2d 923, 925-26 (Tenn. App. 1986) (holding that trial court erred in excluding appellant’s
testimony asto her state of mind when sheviolated previous court order because such evidencewas
relevant to appellant’ s defense to contempt charge). Accordingly, we conclude that the trial court

erred in sustaining the Wife's objections to the Husband’ s testimony on this possible defense.

Werecognizethat thetrial court heard much of the proffered evidence on thissubject

We recognize that the Husband’ s corporation, M.S.1., was jointly and severaly liable for
the alimony obligation to the Wife and that the Husband' s personal bankruptcy did not
extinguish the corporation’sliability. At trial, however, no evidence was introduced to show that
the corporation had the ability to satisfy the obligaion. To the contrary, the Husband testified
that the corporation was losing money and that the I.R.S. had filed tax liens against the
corporation’ s assets.



and that the court was aware of the prior bankruptcy proceedings. The trial court’s rulings made
clear, however, that the court was refusing to consider any evidence of the bankruptcy proceedings
because it considered the evidence to be irelevant.® Inasmuch as the proffered evidence related
directly to the Husband’ s defense to the contempt charge, we cannot conclude that thetrial court’s
error in excluding the evidence was harmless and, thus, we find it necessary to reversethe contempt
order asit pertainsto the Husband' s failure to pay alimony to the Wife. See Crabtreev. Crabtree,
716 SW.2d at 925-26; T.RA.P. 36(b). Westress, however, that our holding on thisissue does not
affect thetrial court’s order of contempt with regard to the Husband s failure to pay child support.
On appeal, the Husband does not contend that the prior bankruptcy proceedingswererelevant tohis

child support obligation.

V. Conclusion

That portion of thetrial court’sjudgment finding the Husband in criminal contempt
for failing to pay alimony to the Wifeisreversed, and this causeisremanded for further proceedings
consistent with thisopinion. In all other respects, the trial court’ sjudgment isaffirmed. Costs of
this appeal are taxed one-half to the Husband and one-half to the Wife, for which execution may

issueif necessary.

FARMER, J.

CRAWFORD, P.J., W.S. (Conaurs)

LILLARD, J. (Concurs)

®In its judgment of contempt, thetrial court ruled that the MDA “ speaks for itself” and
that “all payments required of [the Husband] to [the Wife] asaimony in solido are deemed to be
necessary and reasonable support and maintenance” Neither party challengesthe trial court’s
ruling that this obligation constituted support and maintenance. We note, however, that the
MDA’ s description of the obligation was not determinaive of the natureof the debt or its
dischargeability in the subsequent bankruptcy proceedings. LeMastersv. Ross No.
01A01-9702-CV-00070, 1997 WL 717237, a *3 (Tenn. App. Nov. 19, 1997) (citingInre
Chism, 169 B.R. 163, 169 (Bankr. W.D. Tenn. 1994)); In re Presler, 34 B.R. 895, 897 (Bankr.
M.D. Tenn. 1983).



