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OPINION

The defendant, Dora Bell Taylor Joiner, has appealed from the judgment of the Trial

Court denying her relief from a divorce decree under the provisions of TRCP Rule 60.02.

On November 16, 1994, the husband, Thomas Horace Joiner, filed suit for absolute

divorce.

On November 1, 1995, the wife, Dora Bell Taylor Joiner, filed an answe and counter-

clam.

On July 18, 1996, the parties filed with the Trial Court amarital dissolution agreement.

On September 27, 1996, the Trial Court entered a decree of divorce from bed and board
which provided:
The Court further finds and grants a Bed and Board
Divorce between the parties to be converted to an Absolute

Divorce effective November 1, 1996.

IT1S, THEREFORE, ORDERED, ADJUDGED AND
DECREED BY THE COURT THAT:
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1 A Bed and Board Divorce i s hereby granted
between Thomas Horace Joiner, Plaintiff and Dora Bdl
Taylor Joiner, Defendant on the ground of irreconcilable
differences. Effective November 1, 1996, thisBed and Board
Divorce shall be converted to an Absolute Divorce and on
November 1, 1996 the parties shall be granted an Absolute
Divorce from each other with Thomas Horace Joiner and
Dora Bell Taylor Joiner being restored to all of therights,
privileges and immunities of an unmarried person, the Court
declaring them to be divorced on the ground of irreconcileble
differences.
On November 8, 1996, thewife filed her motion for relief, and, on March 17, 1997, she
filed an amendment to the motion. After hearing evidence, on September 22, 1997, the Tria

Court entered an order denying relief.

On appeal, the wife presents a single issue as follows:

l. Did the Trial Court err by overruling the
defendant’s motion to set aside the final decree of divorce
filed pursuant to Rule 60.02 of the Tennessee Rues of Civil
Procedure?

The decree of divorce from bed and board entered on September 27, 1996, was afinal,
appeal ablejudgment asto the divorcefrom bed and board. However, the peculiar wording (shall
be) prevented it from being afinal, appeal able judgment of absolute divorce which had not, at
that time, been granted. Until the Trial Court entersan order granting an absol ute divorcewhich
is effective upon entry, the matter of the granting of an absolute divorce will not be the subject

of afinal, appealablejudgment andthe Trial Court will befreetoreviseitstentative, prospective,

prospective decision to grant an absolute divorce on afuture date. TRCP Rule 54.02.

Theauthority of divorce courtsto convert adivorce from bed and board into an absolute
divorce has long been recognized. Hackney v. Hackney, 28 Tenn., 9 Humph 450. In Linger v.
Linger, 165 Tenn. 525, 565 S.S.2d 749 (1933), the Supreme Court recognized the unfairness of
“enforced celibacy” and ordered adivorcefrom bed and board converted into an absolutedivorce

where there was no hope of reconciliation.



T.C.A. 8 36-4-102 reads in part asfdlows:

(b) The circuit, chancey or such other court spedally
empowered to grant divorces also has the power to grant
absolute divorcesto eithe party where there has been afinal
decree of divorce from bed and board, or of separate
maintenance for more than two (2) years, upon a petition
being filed by either party that sets forth the original decree
for divorcefrom bed and board, or separate maintenance, and
that the parties have not become reconciled. The court
granting the absol utedivorce shall make afinal and complete
adjudication of the support and property rights of the parties.
However, nothing inthissubsection shall precludethedivorce
forum from granting an absolute divorce before the two (2)
years has expired. (Emphasis supplied)

In Abney v. Abney, 61 Tenn. App. 531, 456 S.W.2d 364, (1970), this Court held that it
isnot mandatory that the absol ute divorce be granted on the sole ground of two years separation
without reconciliation, without pleading and proof of other grounds. The same authority held
that the policy of the law is to encourage reconciliation rather than to reward a refusal to be
reconciled. Riggs v. Riggs, 181 Tenn. 633, 184 SW.2d 9 (1945). See also Matthews v.

Matthews, 24 Tenn. App. 580, 148 SW.2d 3, (1941).

Both the statute and the authorities appear to require a further petition of a party and

further consideration by the divorce court as a prerequisite to the conversion of adivorce from

bed and board into an absolute divorce.

Since the record contains no such supplemental petition, the September 27, 1996,
anticipatory grant of an absolute divorce effective November 1, 1996, was ineffedive. The
“shall be” verbiage of the September 27 order was confirmation of this procedural omission.
Theanticipatory grant of an absol ute divorce cannot beconsidered afinal judgment from which
relief can be granted under Rule 60.02 which provides that it is applicable only to final

judgments.



In view of the foregoing, the argumentsof the parties as to the correctness of the denial
of Rule 60.02 become moot. That part of the judgment of the Trial Court which denied relief

under Rule 60.02 is affirmed.

That part of the judgment of the Trial which granted an absolute divorce is vacated
without prejudiceto further hearing, consideration and action by the Trial Court upon the subject
of an absolutedivorce. The causeisremanded for further proceedings. Costsof this appeal are

taxed against the appellant.
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