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OPINION

The plaintiff, Ervin Smith, has appealed from the judgment of the Trial Court asto his

rightsin regard to an alleged public right-of-way on property adjoining plaintiff’s land.

The original complaint was filed July 26, 1994. The amended complaint alleges the

following pertinent facts:

Plaintiff owns property at 1120 North Main Street, Carthage, Tennessee. Adjoining the
east (rear) boundary of said property there has been an dley, lane or right-of -way known as
Franklin Lane or Negro Cemetery Lane, extending south to Smotherman Street. Defendants,
Franklinand Richmond are the owners of landeast of saidlane. Inthe development of said land
defendantshave obstructed said lane with debris, have elevated the level of their land and have
violated the City Zoning and Building Codesby constructionontheir property acrossthe subject

dley, lane or right- of-way.

The complaint prays for an injunction against obstructing the lane or aley, for a
declaration that it is a public street or that plaintiff has an easement thereon, that the city be

required to enforce its zoning regulations, and for damages and fees.



Theanswer of the City of Carthage anditsmayor deniesthat Franklin Laneisacity street

or that plaintiff isentitled to any relief from them.

The answer of Franklin and Richmond asserts that they are the owners of the disputed
property and that they have not unlawfully used it. Said defendants pled the statutes of
limitations, T.C.A. 88 28-2-103, 105, 109, and 110, and denied that said defendants have

attempted to make Franklin Laneacity stred.

All defendants moved for summary judgment.

On October 16, 1996, the Tria Judge entered judgment providing:

It istherefore ORDERED that the City’ sand Mayor’s
motion for summaryjudgment on theground Plaintiff’sdaim
for awrit of mandamus is premature is hereby denied.

It is further ORDERED that Plaintiff’s daims
concerning zoni ng and theuse of Alex Richmond' sand L. B.
Franklin's property for miniwarehouse or ministorage
purposesis hereby vduntarily dismissed with prejudice asto
all Defendants.

It is further ORDERED that the Plaintiff's claims
against the City of Carthage, Tennessee and Mayor David
Bowman for damages, punitive damages, and attorneys’ fees
shall not be considered by this Court and are hereby
transferred to Circuit Court.

It is further ORDERED that the Motion for Partial
Summary Judgment of Defendants Richmond and Franklinis
granted as to the issues of easement by prescription and
easement by necessity, and Plaintiff shall have no easament
by prescription or easement by necessity.

On November 26, 1996, counsel for plaintiff moved to amend the judgment to allow

$34,207.00 litigation expenses.

On December 21, the Trial Judge entered an order providing:
It is hereby ORDERED, ADJUDGED AND

DECREED that the public right-of-way heretofore known as
Franklin Circle or Franklin Lane is a 50-foot right-of-way
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from Smotherman Driverunning northwardalong the easterly
boundary line of the properties owned by David Lollar, Dr.
DavidMcDonald, Jerry Shoresand plaintiff Ervin Smith, and
continuing northwardly to, but excluding, theproperty taken
by the State of Tennessee for the by-pass

It is further ORDERED, ADJUDGED AND
DECREED that a Writ of Mandamus shall issue to the
defendant City of Carthage, Tennessee and its mayor,
defendant Mayor David Bowman, requiring said defendants
to cure the blockage of the public right-of-way heretofore
known as Franklin Circle or Franklin Lane by reguiring
defendantsL. B. Franklin and Alex Richmond to unblock and
open said right-of -way;

It is further ORDERED, ADJUDGED AND
DECREED that defendants L. B. Franklin and Alex
Richmond shall prevent the drainage from the fill areafrom
going onto plaintiff’s property and to cover the areain some
manner, by grass or otherwise, to make it not look so
unsightly;

It is further ORDERED, ADJUDGED AND
DECREED that plaintiff havearecover fromdefendantsL. B.
Franklinand Alex Richmond the sum of ONE THOUSAND
TWO HUNDRED SEVENTY-NINE AND 01/100
DOLLARS ($1,279.01), for which execution shall issue, if
necessary.

It is further ORDERED, ADJUDGED AND
DECREED that plaintiff haveandrecover fromdefendantsL.
B. Franklin and Alex Richmond the sum of FIVE
HUNDRED DOLLARS ($500.00), but which shall be abated
infull and stayed in the event said defendantseither clean the
mud of f the concretefloor of plaintiff’ sbasement or causethe
mud to be cleaned. In the event defendants shall fail to do so,
execution shall i ssue upon maoti on of plaintiff, if necessary.

It is further ORDERED, ADJUDGED AND
DECREED that plaintiff shall recover no punitive damages
from defendants L. B. Franklin, Alex Richmond, City of
Carthage, Tennessee, and Mayor David Bowman.

It is further ORDERED, ADJUDGED AND
DECREED that the costs of this cause are taxed one-half to
the defendant City of Carthage, Tennessee, and one-hdf to
defendants L. B. Franklin and Alex Richmond, for which
execution shall issue, if necessary.

On April 29, 1996, the Trial Court awarded plaintiff judgment against the City of

Carthage for $44,268.84 |legal expenses.



The City filed notices of appeal from the judgment entered on April 29, 1997.

The City presents the following issues for review:

l. Was mandamusthe proper procedurefor determining
whether Franklin Circle had become a publi ¢ ri ght- of-way?

. Was it proper to award attorneys fees to the
prevailing party in a mandamus action?

[1l.  Wasthe amount of attorneys fees awarded contrary
to the evidence submitted in support of the award and thetrial
court’s parameters for the feesit would allow?

IV.  Wasitimproper for thetrial Court to deny the city’s
request for discovery regarding claimedattorneys’ feesand a
hearing regarding same?

Franklin and Richmond present the following issues:

A. Whether thedriveway in questionisapublic right-of-
way.

B. Whether the Chancellor erredinfinding that theright-
of-way is 50 feet wide.

C. Whether the Plaintiff’ sclaimsfor equitablerelief (for
himself and others) are barred because of laches.

D. Whether the Plaintiff’ sclaimsrelating tothedriveway
and the land in question are barred by applicable statutes of
limitations.

E. Whether Mr. Franklin and Mr. Richmond are
responsible for the water and mud damage to the plaintiff’s
property in May, 1995.

Plaintiff presents the issuesin the fdlowing form:

l. Whether a writ of mandamus was the proper
procedure for opening a blocked public right-of-way where
the opponents denied it was a public right-of -way.

. Whether in an action for writ of mandamusit islawful
to award reasonable attorney’' s fees to the prevailing private
citizen against the defaulting government.

1. Whether the award of attorneys fees in successful
writ of mandamus action was reasonabl e and upon the proper
procedure.



IV.  Whether the claimed roadway in question wasindeed
apublic right-of-way by virtue of implied dedication.

V. Whether the Chancellor erredin finding that theright-
of-way was 50 feet wide.

VI.  Whether the plaintiffs' daimsfor equitablerelief are
barred by the doctrine of laches.

VIl.  Whether the plaintiffs’ clamsfor equitablerelief are
barred by applicable statute of limitations.

VIIl. Whether the actions of abutting landowners,
Franklin/Richmond, caused the water damages to the
plaintiff’sreal property in May, 1995.

Plaintiff’s brief does not discuss the differences between a public road which the public

authority has accepted and obligated itself to maintain, apublic easement or right-of-way which

the general public hastheright to use, and a private easement which belongsto a private person

or is appurtenant to a particular tract of land.

Plaintiff insists that the lane in question became a public road by acquiscence of certain
municipal officials, by their oral statements or acts of maintenance. Thereis no evidence that
such acquiescence or action was committed by an official or body having authority to obligate
the city to accept and maintain the subjed way asan dfficial city street. Thereisno evidencethat
the municipal legislative body or any other city official with authority to do so has so acted in

respect to the subject lane.

A dedication is not a completed transfer of right or title. It is merely an offer whichis

inaffective and cancellable until accepted by the agency having the power to do so.

Sincethereisno evidenceof authoritative acceptance, the City of Carthage hasno duties

or liabilitiesin regard to the subject lane.

All parts of the judgment of the Trial Court which impose responsibility or liability on

the city are reversed.



Plaintiff next insists that the subject lane was a “public way,” that is, an easement
acquired by public use. Thereis no evidence that the subject lane has been used cortinuously
by the public f or the time necessary to create an easement by prescription. It is uncontradicted
that the lane was completely blocked by heavy and dense vegetation until cleared by the
defendants, Franklin and Richmond. Moreover, it isuncontroverted that former usersof thelane
now use an entirely different route All partsof the judgment of the Trial Court which declare

apublic or private easement of the location and size urged by plaintiff are reversed.

The only othe easement claimed by plaintiff is a drainage easement.

The occupant of atown lot or other lands if injured in his possession by the obstruction
of hisnatural drainage of surfacewater over the lower adjacent land, may recover damages for
theinjury done. Carlinv. Aurin, 103 Tenn. 555, 55 S.W. 940, 48 LRA 862, 76 Am. St. Rep. 699

(1899), Talley v. Baker, 3 Tenn. App. 321 (1926).

A wrongful interferencewith the natural flow of surfacewater from property on ahigher
elevation to and across|ower adjacent property constitutes an actionable nuisance. Zollinger v.
Carter, Tenn. App. 1992, 837 SW.2d 613. Kind v. Johnson City, 63 Tenn. App. 666, 478

S\W.2d 63 (1970).

It is undisputed that the surface water on the land of plaintiff naturally flowed to and
acrossthe subject lanetoand acr oss the land of Frankli nand Ri chmond until about mother’s day,
1994, when Franklinand Richmond obstructed the subject lane with debris and raised the level
of their land by filling, and that prior to the obstruction of the lane by debris and the raising of
the level of the land of Franklin and Richmond by filling, plaintiff was never troubled by
excessive surface water; but that, upon said obstruction and filling, hisland and basement were

flooded with surface water.



It istrue that the construction of the “by pass’ by thepublic authority produced alarger
volume and concentration of surface water flow, but there is no evidence to show that this
additional flow of water would have reached the plaintiff’s premises if the lane has not been
obstructed or the land of Franklin and Richmond had not been raised by filling. Plaintiff’s suit,

filed in July, 1994, was clearly within the statute of limitations.

The Trial Judge found that plaintiff suffered $500 damages by flooding and mud in his
basement caused by the wrongful acts of the defendants, Franklin and Richmond, and rendered
judgment against them therefor. The evidence does not preponderate against this part of the
judgment which isaffirmed. TRAP Rule13(d). Inevent of futureflooding, plaintiff retainsthe

right to suefor recurrent damage. Smithv. City of Covington, Tenn. App. 1985, 734 S\W.2d 327.

There is no evidence to support the remainde of the judgment which is reversed and
vacated. Costsof thisappeal andof the Trial Court aretaxed against the appellees, Franklin and

Richmond.

The cause is remanded to the Trial Court for entry and enforcement of judgment in
conformity with this opinion.
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