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Defendant/appellart, Dennis Hlis (‘appdlant”), gopeds the judgment of the trid court anardng
plaintiff/appellee, JimmyHawkins, Sr. (“appellee”), a ret judgment of 8 867.64 andanecquitablelienonthe
Subject real estate until paymert of the judgmert.

Far reasons stated hereinafter, we affirmthe judgment of the trid court.

This case involves a residential construction contract enteredinto by appellee/ general contractorand
appellantlandowner. The parties signed aprinted building contracton June 23, 1994. The contractcontained
handwritten provisons and a printed description of materials with a place provided to include handwritten
insertions. This agreement and the entirety of its tems were evdenced by certain docurrerts, including a
sketch of the garage apartment to ke occupied by appéellart’s son, another sketch of the main house with a
sunroom added by the appellant, the Building Contract, andthe Desaiption of Materials. Later, a copy ofthe
detailed blueprints of the home was ordered and used by the parties. The original construction cost as set
forthin the written building contract was $140,000.00. This included the singe family residence, the addition

of the surroam, and the garage apartirert.

It is undisputed that the residence being built by appellee was never intended to be congtructed in
strict compliance with the detalledblueprints that wereordered. Thebreakfast bay windowwaseliminated from
the plans, a sunroomwas added, therewasto be nobasemert, and the gaimaywas ddeted fromthe plans
thereby changing the interior and exterior walls and some of the ceiling heights. There were also some ninor

changes in some windows and doors and sone changes in the roof design and exterior tim details.

In pertinent part, the Building Contrad entered into by the parties on Jure 23, 1994, contained the
following provisonwhich is at the heart of this dispute:
Ownersand Builders agree that no changes from the original plans,
sketches, spedfications anddescriptionof materialsshall be made, required,
or cdlectedfor, unlessbath parties agree thereto in writing, as to the extent
of the changes and the amount to be paid or deducted therefore, before
work thereon shall have begun.
As construction progressed on the residence, numerous cosmetic and structural changes, deletions,
and additions were made. The central dispute in this matter is whether these changes, deletions, and
additions were performed with the knowledge and consent of the appellant. Appellee contends that these

changes were performed at the gppellant'srequest, and mairtains that these changeswerena agreed toin



writing, but were rather the result of oral conversatiors that took place at the construction ste. More
particularly, whenthese changeswereundertaken, appellee contends that he would dscuss saidchanges with
appdlart, tell appellant that thechanges woud addto the tatal bill, and gve appdlart afigure or at least some
idea of the extra costs invdved. Appellart, on the other hard, insists that many of these dhanges were
undertaken without hisknowledge or consert and as such are abreach o theabowve provsion inthe Building
Contrad. When appellant was asked to pay an extra amount over and above the contract price for these
changes, herefused, andappellee ceased construdionontheresdence. \When no solution could be reached

between the parties, gppellee filed alien onthe appellant’s property and thenfiled sut to enfarce that lien

OnFebruary 3, 1995, appellee filed a complaint inwhich he alleged that hewas due fromthe appellant
the baance of $12,401.42 of a residentid building contract, plus the sum of $38,058.68 for “extras” that were
included in the residence. Thereafter, onApil 25, 1995, appellart fledananswer toappdlee’'s conrplaint with
affimative defenses. Appellant dso filed a counterclaim against appellee dlegng, inter alia, breach of
contract, improvements made ina norrworkmanike mamer, and breach of express and implied warranties

of workmanship and material s whereby he was seeking $46,500.00 in compensatory damages from appeliee.

This matter was tried in the Chancery Court of McNairy County, Tennessee, on March 3, 1996,
through March 5, 1996. Upon revieningtheextensive evidencein this matter, the trial court awarded appellee
$42,514.14 minus a$13,646.50 credit to appdlant for conrpletioniterrs on the resdence.  The net amount

of this judgment due appellee was $28,867.64. This appeal ensued.

Inasmuch as this case was tried by thetria court sitting withaut ajury, this Court’s reMewon appeal
is govemed by Tennessee Rule of Appellate Procedure 13(d), which dreds us toreview the case de novo.
Roberts v. Robertson County Bd. of Educ., 692 SW.2d 863, 865 (Tem. Ct. App. 1985); Haverlah
v. Memphis Aviation, Inc., 674 SW.2d 297, 300 (Tem. Ct. App. 1984); Tenn. R. App. P. 13(d). In
conducting a de novo revewof the recard below, honever, this Cout mugt presune that the trial court’s
findings of fact are corredt. Under this standard of review, we nust affirmthetrial court’s dedsion unlessthe
tial caurtcammittedanerror o lawaffecting the resut or unless the evidence preponderates against the trial

caurt'sfindngs. Roberts, 692 SW.2d at 865.



Appellant first contends that the trial court erred when it goplied the prindples of quas-contract,
guantum meruit, and unjust ervichiment to the facts of this case “where nore of said theories of recovery

were alleged within the conplaint of Appellee” We disagree.

This Court has no duty to create a claim the pleader does not spdll out in itscomplaint. Donaldson
v. Donaldson, 557 SW.2d 60, 62 (Tenn. 1977). However, we will give effect to the substance rather than
the fomand termindogy of a deading. Usrey v. Lewis, 553 SW.2d 612, 614 (Tenn. Ct. App. 1977) and
Wheeler v. City of Maryville, 29 Tenn. App. 318 321-2, 203 S.W2d 924, 2526 (1H47). All that
Tenn.RCiv.P. 801 requiresis that a conplaint containa shart, plainstaterment of aclamshowingthepleader
is ertitledto relief along with aclamof damage. Adams v. Carter County Memorial Hospital, 548

S.W.2d 307, 308-0 (Tenn 1977).

Appellee sets fath the fdlowing in partsthree and four of his conplaint:

3.... [alsthe construction progressed, the Defendant spedficaly requested
and required numeraus changes and additions and extras to the origna Building Contradt, and the Plaintiff,
pursuant to instructionsandrequest fromthe Defendant, provided many extras and additions to the originally
agreed upon structure or structures, and all of such additions and extras resulted in substantial additional cost
and expenses to the Plaintiff, and provided subgtartial addtional value to the Defendart.

4. The Plaintiff would further state and allege that all claimed extras and
additions to the referenced Building Caontrad were dane and perfornmed in
a good, substartial and wakmanlike manner and in each instarce, were
done pursuart to the specific instrudions o requests and agreemert with
the Defendant; and that, contrary to the terms of the Building Contract
between these parties, neither party required ar ingsted upon any written
change orders, and the Plaintiff woud futher allege that the Defendart
having now received the value and benefit of any such changes and having
been an active participantin requesting such changesand agreeing to such
changes, he should now be estopped from asserting any contractual
provisions to the contrary.

The petitionmakes nomentionof quasi contrad, quantum meruit, or njust enrichimert; however,
after reviewing appellee’s complaint, it is the opinion of this court that  its allegations make out not only a

contractual cause of action but also a cause of action based upon the above principles.

Considering that the trid in this matter encompassed two and one-half days, there was extensive
evidence presented at trial. This evidence recapitul ates the problems that developed between the parties,

namely, the alleged oral agreements for changes and added amenities, the denial thereof by appellant, the



alleged defects in the construction and the remedial measures that were proposed to repair any defects.

This case boils down to the credibility of the parties. Appellee testified that many extras were
considered and requested by appdlant with the addtional costs explainedto im To mentiona few, appellee
testified that brass faucets were asked for by appdlant and instaled accordingly by appdlee; that wider trim
material was used at additional costs; that dryvit was used on a gable instead of vinyl siding; that a sunroom
was added in the place of an uncovered deck; that steel steps wererequested instead of wooden steps; that
curio cabinets were added in the place of a doset; that hardavoaod tile was used as a two foot border in each
of the three bedrooms and in the sunroom instead of carpet; that hardwood tile was used in the garage
apartment kitchen instead of vinyl flooring; that ceramic tile was used in a bathroom where vinyl flooring was
to be used; that ceramic tile was used in the foyer and on the first fifty inches of the foyer wall; that ceramic
tile was used in the sunroom instead of carpet; that glass blocks were used in the place of regular glass inthe
master bathroom that step out corrers were installed at each corner of the exteri or of the house; that both the
garage in the main house ard the garage inthe garage apartment were heated; and that therewere to be two
lavatories in the master bathroom instead of one. These are a few of the nodifications that appellee claims
were requested by appellant. Appellee insists that each of the “extras” was discussed with appellantincluding

a dsaussion of theinaeasein cogt.

Appellant not only denies requesting most of the “extras” but also denies that the cost of such was
discussed with him. However, there are certain “extras” that gppellant testified he wanted added to the
residence. Forinstance, appellant testified that he wanted a wider door than the standard thirty-six inch door
and, indeed, got such adoor. Appellart further testified that it was hisidea to have ceramic tile placed on his
foyer wall. Appellant testified that appellee mentioned the passibility of gass blocks redadng some of the
windows in the master bathroomandthat gppélant desired to have such glass blocks installed in place of the
windows. In testifying to these “extras,” gppellant stated that he knew that the costs for the these additions

woud be higher.

In the case sub judice, we do not believe appdlarnt can rdy on the Buildng Cortract provsion
requiring that all changes to the plans are to be made in witing and yet testify that he ordered certain changes

which wereincorporatedintothe resdence without such awriting. Where there is a dausein a construction



contract which states that changes must be goproved by the owner and contractor in witing and extra work
is performed upon the owner’s verbal instruction ar with the owner’s knowledge and without objection, the
clause requiring that change arders nust bein witing is waived by the course of dealing betweenthe parties.

Moore Const. Co., Inc. V. Clarksville Dept. Of Electricity, 707 SW.2d 1 (Temn. App. 1985).

As mentioned supra, this case essentially bals down to the credibility of the testimony. The trial
judge heardmany withesses, camprisngtenvdumesand over thiteenhundred pages o trial testimony, and
reviewed fourteen exhibits, including many photographs of the residence. The trial judge also was able to
observe the witnesses and make a determination based upon what he saw and heard. In light o this, this
court must appartion grea deference to that finding when determining whether the evidence preponderates
against thetrid judge's determination See Humphrey v. David Witherspoon, Inc., 734 SW.2d 315
(Tenn. 1987). When a matter such as this hinges on the credibility of withesses, the trial court will nat be
reversed unless there is fourd in the record dear, cancrete, and convincing evidence other than the oral
testimony of witnesses that contradids the trid caurt'sfindngs. Galbreath v. Harris, 811 SW.2d 83, 91
(Tenn. Ct. App. 1990), cert. denied, 502 U.S. 939, 112 S.Ct. 374, 116 LEd.2d 326 (1991). As the United
States Supreme Court has observed:

The trial judge's major role is the determination of fact, and with experience
in fufillingthat role comes expertise Dupication of the trial judge's effats
in the court of appeals would very likely contribute only nedigibly to the
accuracy of fact determination at a huge caost in diverdon of judidal
resources. In addition, the parties to a case on appeal have already been
forced to concentrate their energes and resources on persuadng thetrial
judge that their account of the facts is the carrect one;  requiring themto
persuade three morejudges at the appdlate level is requiring too nuch.

Anderson v. City of Bessemer City, 470 U.S. 564, 574-75, 105 S.Ct 1504, 1512, 84 LEd.2d 518

(1985)

In light of the faregoing, we cannat say that the evidence preponderates against the findings of the

tial cout. Accordngly, we affirm the judgmert of the trid court anardng appellee a ret judgment of

MThe sameis also true for expert witnesses. The trial judge had the opportunity to hear and observe the expert witness
in this matter. It was then left up to his discretion as to how much weight to give suchtestimony.
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$28,867.64 and an eguitale lien until such judgment is satisfied Costs of thisappeal are taxed toappellart,

for which execution may issue if necessary.
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CRAWFORD, PJ., WS.

FARVER, J.



