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Appel lant, Archie T. Moore, 111, appeals the Chancery
Court’s judgnment that it |lacked jurisdiction as a matter of |aw
to address the issue of child custody in a divorce proceedi ng
because M. Moore is not the biological father of Brittney Mbore,
the child in question. The Chancery Court left the child in the
custody of her nother, M. Sarah Moore, the Appellee and forner

third wife of M. Mbore.



By his appeal, M. More contends that the Chancery
Court does have jurisdiction to determ ne the issue of custody
between the two parties. Furthernore, M. Mbore requests that
this Court award himcustody of Brittney outright or for the case

to be remanded for further consideration.

Ms. Moore’s brief does not challenge M. More’s
position on the issue of jurisdiction. Instead, Ms. Mbore offers
two key argunents. First, that this Court should follow the
| egal presunption favoring a biological parent’s custodial rights
over the interests of a third party by allowing her to maintain
custody. Second, that a trial court nust weigh the evidence of
parental fitness using a clear and convincing standard of proof
when deci ding a custody di spute between a biol ogi cal and non-

bi ol ogi cal parent.

In addition, Ms. Moore noved for a dismssal of M.
Moore’ s appeal because he twice failed to file his appellate
brief on tinme. First, M. More violated Rule 29 of the
Tennessee Rul es of Appell ate Procedure because he did not serve
and file his brief within 30 days after the record was filed with
the clerk on Novenber 25, 1997. Second, even though this Court
granted M. Moore until April 1, 1998, to file his brief, it was
filed two days | ate because his attorney used regular nail to
submit the brief. In order to conply with the Rules of Appellate

Procedure, certified mail nust be used to file a brief with the



Court Clerk on the date the brief was naniled. W do not find

this notion to be well taken and it is deni ed.

The facts of this case, while intriguing, are not in
di spute on appeal. Briefly stated, Ms. Moore filed a petition
seeking a divorce from her husband on the grounds of
i nappropriate marital conduct including physical abuse. M.
Moore filed a counter-claimseeking divorce because of his wife’'s
ongoi ng prom scuous sexual activity with other nen. Both parties
sought custody of Brittney and Carilea, who was their natural

child.

In his answer, M. More alleged that Ms. More told
hi m he was not the father of Brittney, their oldest child
concei ved before marriage, but born after their union. Because
of the allegation, M. More requested blood testing to determ ne
parentage. This test showed M. More was not the father of

Brittney. At trial, both parties stipulated to this evidence.

In his judgnment, the Chancellor held he had no
jurisdiction to nake an award of custody in respect to Brittney,
because of the |ack of parentage. M. More was awarded the

di vorce on his counter-claimand given custody of the younger

Al t hough Mr. Moore’s brief was twice filed late, this Court has
power under Rule 2 of the Tennessee Rul es of Appellate Procedure to suspend
the requirements for filing an appellate brief on time. Good cause exists
because the subject of this appeal is child custody. Even so, the Appellant’s
attorney should understand that he offered no credible excuse for his failure
to file the brief within the tinme generously allowed by both Rule 29 and the
Court’'s Order of March 17, 1998. In order for our system of justice to run
efficiently, each player must know the rules of the game.
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child. Subsequently, M. Myore filed this appeal to challenge

the Chancellor’s ruling on jurisdiction.

| . Jurisdiction

The first issue to be addressed is whether a trial
court has jurisdiction in a divorce proceeding to make an award
of child custody to a non-biol ogical parent. The rule of |aw
that controls our determ nati on was announced by the Suprene

Court in Lentz v. Lentz, 717 S.W2d 876 (Tenn. 1986).

In Lentz, both parents sought a decree of divorce and
an award of custody of the children. During the proceedings,
however, it becane clear that the husband was not the father of
t he youngest child. Because of the |ack of parentage, the
chancery court left custody of the youngest child with the nother
believing it had no jurisdiction to award custody of the child to
anyone ot her than the nother, when it was proven that the husband

was not the father of the child.

The Supreme Court disagreed. The Court reasoned that
even if the chancellor nmust resolve a factual issue as to
paternity, that determ nation has no effect on the jurisdictional
l[imts of a court to protect the child. The child s best
interests are of paranmount concern, and that is where the
chancery court should focus its attention. Lentz, supra, citing

Bryan v. Bryan, 620 S.W2d 85 (Tenn. App. 1981); Bevins v. Bevins,




53 Tenn. App. 403, 383 S.W2d 780 (1964). See al so Logan v.
Logan, 26 Tenn. App. 673, 176 S.W2d 601 (1943). 1In its decision

the Court hel d:

Chancery court has jurisdiction of divorce
actions, and has the authority to decree
custody of mnor children under the control

of either of the parties. The grant of
custody can be to one or both of the parties,
or to sone suitable agency or person, as the
wel fare and interest of the mnor children
may require. . . . [A] finding that the
husband is not the father of one of the
children born during the marriage period does
not affect the jurisdiction of chancery court to
protect the child.

Lentz, 717 S.W2d at 877.

In Lentz, the Suprene Court cited T.C A 36-6-101 as
further authority for its position. Any careful reader of T.C A
36-6-101(a)(1) will discover the statute allows the trial court
the flexibility to award custody during a divorce proceeding to
the parties to the proceeding or to “sone suitable person, as the
wel fare and interest of the child or children may demand.”
Nowhere in the statute does it say that this suitable person nust
be the biological parent of the child. A trial court, therefore,
may consi der other suitable persons in its determ nation of the
award of child custody. The Legi sl ature obviously anticipated

t hat conpl ex custody cases would arise, and gave courts the



ability to address a child custody situation involving litigants

ot her than the natural parents.

We find the holding in Lentz and T.C A 36-6-101 to be
di spositive on the jurisdictional issue before the Court. It is
clear that the Chancellor did have jurisdiction to award custody
of Brittney to either the biological parent or the non-biol ogical
parent in the divorce proceeding. Considering the alternative,
if the Court was without jurisdiction, there would be no
guarantee that Brittney’'s interests would cone first. A trial
court nust consider the welfare and best interests of the child

as Lentz and T.C. A 36-6-101(1)(a) nmeke clear.

1. Child Custody

The second issue we face is the custody of Brittney.
M. Moore urges this Court to nake an i nmedi ate award of custody
to himbecause it is clear that the Chancellor had jurisdiction
to make a proper determnation at trial. He cites the Chancery
Court’s ruling as authority for this request in an attenpt to
show that Ms. Moore is, in fact, unfit to serve as custodian for

Brittney. The Chancellor said of Ms. Mbore:

| find by my own observations, as well as the
testinmony of the Parties, that she has a
qui ck tenper, that she is aggressive, that

One common exanple of this complexity exists in cases that involve
step-parents who petition for a grant of custody. See Henderson v. Mabry, 838
S.W 2d 537 (Tenn. App.1992)(allowing the step-parent a tenporary award of
cust ody) .




she does get in people s face, as | have

wi tnessed nyself in the first day of the
hearing, is conbative, and | therefore credit
the testinony of M. ©More and his w tnesses
and do not credit the testinony of Ms. Moore
in that regard.

Wiile this statenment nay appear to be conclusive as to whether or
not Ms. Moore is fit to serve as the custodial parent, in truth,
the statenment nmerely tends to show that the Chancell or wei ghed

t he evi dence agai nst Ms. Moore using the wong burden of proof.

The Tennessee Suprene Court has established that an
objection to the fitness of a parent in a child custody dispute
bet ween a natural parent and a third party can only be sustained

by a cl ear preponderance of convincing proof. Stubblefield v.

State ex rel. Fjelstad, 171 Tenn. 580, 106 S.W2d 558 (1937)

(using this standard to deny custody to deceased ex-wife's
relatives in favor of father of the child). Oher Tennessee
courts have applied this heightened standard of proof when faced
with the issue of parental rights, child custody, and third party

I nterests. See Henderson v. Mbry, 838 S.W2d 537 (Tenn.

App. 1992) (applying this standard to a custody di spute between

the natural father and the step-father); Dunavant v. Dunavant, 31

Tenn. App. 634, 219 S.W2d 910 (1949) (granting exclusive custody
to father over the petition of maternal grandnother). [In order
for M. More to sustain his objection to Ms. More's fitness as
a parent, we hold that the clear preponderance of convincing
proof standard must be applied by the Chancellor to the evidence

presented in this custody dispute.



Froma review of the limted record before us, it does
not appear the Chancellor considered this hei ghtened burden of
proof when nmaking his ruling. Al that can be gleaned fromthe
Chancellor’s statenent is that at the nost one party and his
W tnesses were nore credible than the other party and her
W t nesses. The question that renmains unanswered is “By how
much?” The word “credit” sinply does not indicate a quantum of
proof sufficient enough to satisfy the hei ghtened burden present

in this child custody dispute.

As to Ms. Moore’s other argunent, we agree that
Tennessee courts do endorse the | egal presunption favoring a
natural parent in a child custody dispute as to third parties,
but the courts have deferred to this presunption only so far as

ot her considerations remained equal. Stubblefield v. State ex

rel. Fjelstad, supra; Dunavant v. Dunavant, supra. See also

Doles v. Doles, 848 S.W2d 656 (Tenn. App. 1992). One such basic

consideration is the fitness of the parent. [|f the Chancellor
should find that Ms. Moore is unfit to serve as custodi an using

t he proper burden or proof, then the | egal presunption fades, for
the welfare and best interests of the child remain any court’s
chief concern. This presunption, therefore, should informthe

Chancellor’s ruling on the evidence, not control it.

Normally this Court would review the evidence submtted at trial
de novo. See Smth v. Smith, 188 Tenn. 430, 220 S. W 2d 627 (1949). The
Appel l ant, however, failed to present this Court with the conplete trial
record on appeal .




The judgnent as to custody is vacated and the cause is
remanded for further proceedings consistent with this opinion and
coll ection of costs below. Costs of appeal are adjudged agai nst

Ms. Mbore.

Houston M Goddard, P.J.

CONCUR:

Charles D. Susano, Jr., J.

WlliamH Innan, Sr.J.



