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OP1 NI ON

McMurray, J.

In its sinplest terns, this case originated as a suit on
prom ssory notes execut ed by the def endant, Cross (Cross), in favor
of the plaintiff, First Gtizens Bank of O eveland (the bank) and
secured by deeds of trust on real property owned by Cross.
Coll ateral issues relate to the Iliability of the defendant,
Maryl and Assur ance Conpany of America (Maryl and) for nonies all eged
to be due under a policy of insurance insuring the properties which
were subject to the deeds of trust. To the conplaint, the
def endant, Cross, responded with an answer, countercl ai mand third-
party conplaint and therein demanded a jury to try the issues
joined. The counterclaimand third-party conpl aint (against Larry
McSpadden) al |l eged, anong other things, that the bank through its
agents and enpl oyees agreed with Cross that it would notify the
I nsurance conpany that the |l oans to Cross were to be increased and
that additional insurance would be required. Cross further all eges
that Larry MSpadden, individually and as enpl oyee/agent for the
bank, agreed to handle the matter with the insurance conpany. In
short, no additional insurance was procured. The property in
guestion was destroyed by fire and the insurance proceeds were
insufficient to pay the indebtedness owed by Cross to the bank.

Notwi t hstanding the demand for a jury trial by Cross, the
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Chancel l or denied a trial by jury and tried the case at a bench
trial. A nonetary judgnent based on the original conplaint was
entered against Cross in the aggregate of $85,948.85 including

attorney's fees. Al other actions were dism ssed.

The appellant has presented several issues for our con-
sideration and review. However, since we find the issue relating
to the court's denial of a jury trial to be dispositive of this
appeal, all other issues are pretermtted. Specifically, we find
that the denial of a jury trial was error. Accordingly we reverse
the judgment of the trial court and remand the case to the trial
court for further proceedings in accordance with prevailing | aw and

procedural requirenents.

Rul e 38 of the Tennessee Rules of Civil Procedure provides in

pertinent part as follows:

Lol byt trrvrrrel. —The right of trial by jury as
decl ared by the Constitution or existing laws of the
state of Tennessee shall be preserved to the parties
i nviol ate.

Pl vt —Any party may demand a trial by jury of
any issue triable of right by jury by demandi ng the sane
in any pleading specified in Rule 7.01 or by endorsing
the demand upon such pleading when it is filed, or by
witten demand filed with the clerk, wth notice to al



parties, within fifteen (15) days after the service of
the last pleading raising an issue of fact.?

Cross endorsed a jury demand on her answer, counterclaimand
third-party conplaint. The trial court entered an order denying a

jury trial on the follow ng grounds:

Upon consideration of the record and argunent of
counsel, the court is of the opinion that defendant's
failure to note her demand for a jury, upon the face of
her responsive pleading in which sanme was requested,
pursuant to Local Rule 2.02, deprives her of a right to
ajury trial inthis case. Further, the court finds that
the issues in this case are not appropriate for a jury
trial.

The court failed to make known in its order why the issues
rai sed in the pl eadings "are not appropriate for a jury trial." It
appears fromthe record that he may have concluded that the trial
of the case required a "conplicated accounting"” and thus was not
within the purview of a right to trial by jury in a chancery

action.

Tennessee Code Annot at ed Section 21-1-103 provi des as fol | ows:

ihprt b teiel by Jrr. — Ether party to a suit in
chancery is entitled, upon application, to a jury totry
and determ ne any material fact in dispute, save in cases

'Rule 7.01 Tenn. R Civ. Pro. specifies the follow ng pleadings: Conplaint,
answer, reply to a counterclaim an answer to a cross-claim a third-party conpl ai nt
and a third-party answer.



I nvol ving conplicated accounting, & (1 fivl ity
and those el sewhere excepted by |aw or by provisions of
this Code, and all the issues of fact in any proper cases
shall be submtted to one (1) jury. (Enphasis added).

Qur Suprene Court in Greene County Union Bank v. Mller, 75

S.W2d 49 (Tenn. App. 1934) enunciated sone of the factors to be
considered in determ ning whether the case in question involved a

conplicated accounting. The court stated:

If it is a case for conplicated accounting, such
party has no right to demand or have a trial by jury.
The foundation of jurisdiction in equity in a case of
conpl i cated accounts i s based upon the i nadequacy of the
| egal renedy, as where there is an enbarrassnent in
maki ng proof, the necessity of discovery, or the pro-
duction of books and papers, or where it would be
difficult, if not inpossible, for a jury to unravel the
numer ous transacti ons involved, and justice could not be
done except by enploying the nethods of investigation
peculiar to courts of equity.

Id. at 52

We are of the opinion that the case under consideration does
not fall within that class of cases requiring such a conplicated
accounting as contenplated by G eene. Further, it would appear
froma reading of the statute above cited, a party has a right to
a jury trial on issues other than those relating to a conplicated
accounti ng. In any event, this case does not fall within the

exception in the statute relating to conplicated accounting.



W will next turn our attention to the denial of a jury trial
because Cross failed to conply with Local Rule 2.02. In Brown v.
Daly, 884 S.W2d 121 (Tenn. App. 1994), this court reiterated the

principles set out in Craven v. Dunlap, No. 02A01-9202-CH 00027,

1993 W. 137584 (Tenn. App. May 3, 1993):

: In Craven, the issue involved Rule 21(a) of the
Shel by Chancery Court which requires a party requesting
a jury to endorse on the face of the pleading the words
"JURY DEMANDED. " Pl aintiffs in that case failed to conply
with that rule, and consequently, a jury panel was not
summoned for the day of trial. The trial was reset, and
the chancell or agreed not to overrule plaintiffs' jury
demand if plaintiffs would pay the other litigants’
partial |egal expenses incurred during the delay in
summoning a jury. Wien they refused to do so, the court
denied plaintiffs' jury demand on the ground that they
failed to conply with Local Rule 21(a). This court
reversed on appeal, stating:

no rule of court is ever effective to abrogate
or nodify a substantive rule of |aw. The Tennessee
Rul es of Givil Procedure are "laws" of this state.
The trial court could not Iimt by rule the neans
provi ded by general |aw for exercising the right to
trial by jury.

Craven, No. 02A01-9202-00027, at 5 (citations omtted).

Tennessee Code Annotated § 16-2-511 and Rule 18 of
the Rules of the Suprene {S.W2d 124} Court vest in the
trial courts the power to adopt | ocal rul es. However, the
Tennessee Rules of Cvil Procedure are |aws of this state
and no rule of court is ever effective to nodify or
abrogate a | aw. See Tennessee Dept. of Human Resources v.
Vaughn, 595 S.W2d 62, 63 (Tenn. 1980). In Iight of our
holding in Craven, this court is of the opinion that
Shel by County Chancery Court Rule 21 is null and void ab
initio to the full extent that it conflicts with the
inviolate right totrial by jury as provided by TR C P
38. W are of the opinion that the chancellor erred in
denying plaintiffs' demand for a jury.
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Brown, at 123 & 124.

We concur inthe opinionin Craven as reiterated in Brown. W
therefore hold that the chancellor erred in denying the defendant's
jury demand in this case. Accordingly, we reverse the judgnment of
the trial court and remand the case for a trial by jury in
accordance with prevailing |aw Costs are assessed to the

appel | ees.

Don T. McMurray, Judge

CONCUR:

Her schel P. Franks, Judge

Charles D. Susano, Jr., Judge
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Thi s appeal

came on to be heard upon the record from the

Chancery Court of Bradley County, briefs and argunent of counsel

Upon consi deration thereof, this Court is of the opinion that there

was reversible error in the tria

court.



W reverse the judgnment of the trial court and remand t he case
for atrial by jury in accordance with prevailing law. Costs are

assessed to the appell ees.

PER CURI AM



