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OPINION

AFFI RMED AND REMANDED Susano, J.



The plaintiff, G na Chandl er Al exander, seeks damages
for breach of an enploynent contract. The trial court granted
t he defendants summary judgnment and di sm ssed the plaintiff’s
suit. Plaintiff appeals, contending that there are genuine
i ssues of material fact that render summary judgnent

i nappropriate. W affirm

In 1990, the plaintiff and her husband, the defendant
Joseph R Al exander (“M. Al exander”), incorporated Sandpi per
Properties, Inc. (“Sandpiper”) for the purpose of devel oping a
residential |akefront community known as Swan Har bour in Roane
County. Sandpi per prepared and issued to potential sharehol ders
a docunent entitled “Investnment Brief,” which described the
devel opment and set forth various and sundry information

regardi ng the project.

As a part of the devel opnent, the Al exanders forned a
limted partnership, Swan Harbour, L.P. (“the partnership”), with
Sandpi per as the general partner. The partnership was forned to
rai se noney for the devel opnent through the sale of limted
partnership units. A “Private Placenent Menoranduni was prepared
in connection with the sale of the units. Both the |Investnent
Brief and the Private Placenment Menorandum nade reference to the
fact that the partnership would pay Sandpi per a nonthly
managenent fee of $6,000 plus 3.5% of the partnership’ s net

income. Paynent of the nonthly managenent fee was to comrence as



soon as a certain level of investnment had been secured through

the sale of the limted partnership units.

In April, 1994, the partnership secured the necessary
fundi ng and began paying the nonthly nmanagenent fee to Sandpi per,
which in turn paid the fee to the managenent team conposed of the

plaintiff and M. Al exander.

The plaintiff and M. Al exander were divorced in
Decenber, 1994. M. Al exander subsequently lost interest in the
proj ect and resigned fromthe Sandpi per managenent teany however,
he continued to own approximately 37% of the corporation’s common

st ock.

In 1997, the Board of Directors of Sandpiper voted to
termnate the plaintiff’s enploynent. The plaintiff responded by
filing this suit® against the corporation and its officers and
directors. She alleges that she had an enpl oynent contract with
Sandpi per by virtue of the docunents published in connection with
the efforts of Sandpi per and the partnership to secure investors
for the devel opnent. She contends that her firing was a breach

of that enploynent contract.

The defendants filed a notion for sunmary judgnent.

Their supporting material reflects that the plaintiff did not

The plaintiff’s conplaint includes a shareholder’s derivative action
agai nst Sandpi per and its new Board of Directors under T.C. A § 48-17-401.
The trial court granted the defendants’ motion to dismss as a matter of |aw
for failure to state a claimupon which relief could be granted. This matter
is not before us on this appeal.



have an enpl oynent contract for a definite term but was,

I nstead, an at-will| enpl oyee.

The plaintiff filed her affidavit, in which she
contends that the Investnent Brief contains the foll ow ng

stat enent :

An expected provision of Partnership, or
other funding entity formed,? is a nonthly
managenent fee of Six Thousand ($6, 000. 00)
Dol I ars plus an ambunt equal to 3.5% of Net

I ncone for that period to be paid to the

Cor poration for conpensation of two of the
Founders, J. R and Gna C Alexander. This
fee is for managenent and adm ni strative
services and for the use of trade secrets
agreenents, and proprietary information used
I n managi ng the Sandpi per projects. The
managenent fee shall be payabl e begi nning on
the date the partnership mninum offering

| evel is attained, or in accordance with the
alternate funding plan if so chosen, and wil |
continue until the Sandpi per project is
essentially conpl et ed.

(Enphasis added.) The plaintiff contends that this |anguage
makes out a genuine issue of material fact on the question of
whet her the plaintiff had an enpl oynent contract for a definite

term

Qur standard of review of a grant of summary judgnent
is well-settled. Qur inquiry involves only a question of |aw,

Wi th no presunption of correctness as to the trial court’s

*This is obviously a reference to the later-formed |limted partnership
of Swan Har bour, L.P.



deci sion. Robinson v. Qrer, 952 S.W2d 423, 426 (Tenn. 1997);
McCarley v. West Quality Food Service, 948 S.W2d 477 (Tenn.
1997); Bain v. Wells, 936 S.W2d 618 (Tenn. 1997); Byrd v. Hall
847 S.W2d 208, 210 (Tenn. 1993); Hardesty v. Service Merchandise
Co., Inc., 953 S.W2d 678, 684 (Tenn.App. 1997). The noving
party has the initial burden of producing conpetent, materi al
evidence reflecting that there are no genuine issues of materi al
fact and that it is entitled to summary judgnent as a matter of
law. Byrd, 847 S.W2d at 211. This burden nmay be net by
affirmatively negating an essential el enment of the nonnoving
party’s claimor by conclusively establishing an affirmative

def ense. Id. at 215 n. 5.

If the noving party successfully carries its burden,
the burden then shifts to the nonnoving party to establish that
there are disputed material facts creating at | east one genui ne
i ssue that nust be resolved by a trier of fact. |Id. at 215. The
nonnmovi ng party may contradict the factual predicate of the
summary judgnent notion by presenting conpetent and admi ssible
evi dence by way of affidavits or discovery materials. Rule 56.06

Tenn. R Civ. P.; Robinson, 952 S.W2d at 426 n.4; MCarley, 948

S.W2d at 479; Byrd, 847 S.W2d at 215 n. 6.

In evaluating the evidence in the sunmmary judgnent
context, we nust view the evidence in the Iight nost favorable to
t he nonnovi ng party, and we nust draw all reasonabl e inferences
in favor of that party. Byrd, 847 S.W2d at 210-11. Sunmmary

judgnment is appropriate only when there are no genui ne issues of



mat eri al fact and when the undi sputed material facts entitle the
nmoving party to a judgnent as a matter of |aw. Rule 56. 04,

Tenn. R Cv.P.; Byrd, 847 S.W2d at 211.



In this case, the material filed by the defendants in
support of their notion for summary judgnment denonstrates that
the plaintiff was an at-will enployee. As such, her enpl oynent
was subject to termnation with or without cause. Forrester v.
Stockstill, 869 S.W2d 328, 330 (Tenn. 1994); Bennett v. Steiner-
Liff and Metal Co., 826 S.W2d 119, 121 (Tenn. 1992); Loeffler v.
Kjellgren, 884 S.W2d 463, 468 (Tenn. App. 1994); Brock v.

Provi dent Life and Accident Ins. Co., CA No. 03A01-9509- Cv-

00297, 1996 W. 134943 at *4 (Tenn.App., E.S., filed March 27,

1996) .

The defendants’ notion for summary judgnent was
“properly supported.” Byrd, 847 S.W2d at 215. By denobnstrating
that the plaintiff’'s enploynment was at-will, the notion negated
an essential elenment of the plaintiff's claim specifically, it
negated the plaintiff’'s allegation that her enploynent was
covered by an enploynment contract for a definite term
Therefore, the burden on the notion shifted to the plaintiff --
t he nonnovi ng party-- to establish the existence of “a genuine
issue of material fact for trial.” Byrd, 847 S.W2d at 211. The
plaintiff could have net this burden by submtting affidavits
and/ or discovery material that set forth “such facts as woul d be
adm ssible in evidence....” Rule 56.06, Tenn.R Cv.P.; See
Robi nson, 952 S.W2d at 426 n.4; MCarley, 948 S.W2d at 479;

Byrd, 847 S.W2d at 215 n. 6.



In response to the defendants’ notion, the plaintiff
filed her affidavit, which specifically relies on the Investnent
Brief as evidence that a contract existed between her and
Sandpi per. Wile a full copy of that document is not in the
record certified to us, it does appear that it was attached to
t he def endants’ summary judgnent notion and consi dered by the
trial court. The defendants urge us not to consider that portion
of the affidavit which purports to quote fromthe I nvestnent
Brief. They correctly point out that the Investnent Brief should
be considered in its entirety, cf. Aetna Casualty and Surety Co.
v. Wods, 565 S.W2d 861, 864 (Tenn. 1978), sonething we cannot
do because of the deficiency in the record. However, in view of
the fact that the quoted | anguage was the primary focus of the
trial court’s inquiry in deciding whether sunmary judgnment was
appropriate, we have decided to overl ook the deficiency in the

record. See Rule 2, TR AP

It is clear that enploynent for an indefinite termis
enpl oynent at will. Nelson Trabue, Inc. v. Professional
Managenment - Autonotive, Inc., 589 S.W2d 661, 663 (Tenn. 1979);
Hooks v. G bson, 842 S.W2d 625, 628 (Tenn. App. 1992); Bringle v.
Met hodi st Hospital, 701 S.W2d 622, 625 (Tenn. App. 1985); G aves
v. Anchor Wre Corporation of Tennessee, 692 S.W2d 420, 422

(Tenn. App. 1985).

Assum ng, for the purpose of discussion, that the

quot ed | anguage fromthe Investnent Brief is evidence of a

8



contract, we do not find that it is evidence of an enpl oynent
contract for a definite termbetween the plaintiff and Sandpi per.
It is true that the quoted | anguage does provide the outer limt
of the period during which the managenent fee is to be paid --
i.e., “until the Sandpiper project is essentially conpleted.”
However, this |anguage cannot reasonably be construed as a
contract between the plaintiff and Sandpi per, commtting the
latter to an enploynent relationship with the forner for a
definite period of tine. There are a nunber of reasons for this.
First, if the Investnent Brief is evidence of anything, it is
sonme proof of a contractual relationship between the partnership
and Sandpiper. Wile it refers to a paynment “to [ Sandpi per] for
conpensation of...J. R and Gna C. Alexander,” it does not
directly address the terns and duration of the enpl oynent

rel ati onship between the plaintiff and Sandpi per. Second, even
if this |language could be construed as an enpl oynent contract
between the plaintiff and Sandpi per, the period during which the
managenent fee is to be paid is not expressly stated to be the
same as the termof the enploynent relationship between the
plaintiff and Sandpiper. Finally, the period of the paynment is,
in fact, indefinite. One cannot determ ne, fromthe | anguage
enpl oyed, the specific date on which the obligation to pay the
fee termnates. This is because the date on which the “project
Is essentially conpl eted” cannot be ascertained with certainty.
Thus, the ending date of the managenent fee obligation is
indefinite, i.e., we do not know the specific cal endar date when

it wll end.



W find that the plaintiff’'s affidavit, liberally
construed in her favor, does not nmake out a genuine issue of
material fact as to whether the plaintiff had an enpl oynent
contract for a definite term Since the defendants’ factua
mat eri al establishes the lack of a definite-term enpl oynent

contract, sunmary judgnment was and is appropriate.

The defendants seek damages for a frivol ous appeal .
This is not an appropriate case for such an award. Accordingly,

their notion for sane is deni ed.

VI .

The judgnent of the trial court is affirnmed. Costs on
appeal are taxed against the appellant. This case is remanded to
the trial court for collection of costs assessed bel ow, pursuant

to applicable | aw.

Charl es D. Susano, Jr., J.

CONCUR:

Houston M Goddard, J.

Her schel P. Franks, J.
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