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The parties were divorced by the Heidel berg District
Court (“the German trial court”) in the Federal Republic of
Germany on Novenber 23, 1993. Subsequently, on May 23, 1996
Lauren Brown (“Wfe”) filed a conplaint in the Hamlton County
Chancery Court (“the Chancery Court”) agai nst her fornmer husband,
Henry Leo Brown, Jr. ("“Husband”), seeking to donesticate orders
fromthe proceedings in Germany. Wfe's conplaint also seeks an
equi tabl e division of Husband’s mlitary retirenent pay; a child
support arrearage based on the orders of the German trial court;
a new child support decree predicated on Husband s present
income; and other relief. Being dissatisfied with portions of
t he judgnent of the Chancery Court, Wfe appeals, arguing that
t he Chancery Court awarded her an inequitable share of Husband's
mlitary retirement and that the court erred in failing to order
Husband to rei nburse her for one-half of three paynents nmade by

her on the parties’ nortgage. W affirm

Backgr ound

The parties were narried in Chattanooga, Tennessee, on
Cct ober 16, 1971. They were then, and still are, citizens of the

United States. Husband joined the United States Arny in 1973.

In May, 1993, while residing in Germany, Wfe filed for
divorce in the German trial court. By judgnent “proclainmed” on
Cct ober 15, 1993, and effective Novenber 23, 1993, that court
di ssolved the parties’ marriage, and awarded Wfe custody of the
parties’ four children. The Novenber 23, 1993, judgnent provides

that “[i]t is decided that the question of retirenent benefits



wi |l be made upon the reaching of retirenent age.” That judgnent
did not further address the parties’ property. By the sane
token, it did not decree support for the m nor children.

However, in subsequent orders, the German trial court did nake
decrees regardi ng sone of the parties’ property and did order

Husband to pay child support.

Husband’s mlitary pension vested on August 6, 1993.
He retired fromthe Arny effective Septenber 1, 1995. At the
time of the hearing bel ow, Husband was receiving a net nonthly
pension by virtue of his mlitary service in the anmount of

$1,452.82. Husband and Wfe now both live in the United States.

I1. Chancery Court’s Judgnent

The Chancery Court’s final judgnment was entered on
March 23, 1998. It provides that the “orders and judgnents of
the German court...are entitled to recognition by the courts of
Tennessee by virtue of the doctrine of comty.”! The judgnent
sets child support; decrees the sale of the parties’ Alexandria,
Virginia, residence; provides that the net proceeds fromthe sale
w Il be divided equally; decrees that Wfe is entitled to recover
“credits” of $28, 731.50 agai nst Husband and that he is entitled
to “credits” against her in the anpunt of $19, 733.52; and
provides that Wfe's net credits of $8,997.98 will be subtracted
from Husband’ s share of the net proceeds fromthe sale of the

resi dence.

1Appellant does not challenge this finding. The appellee did not file a
brief in this court.



In addition, the Chancery Court’s judgnment provides the

following with respect to Husband’s mlitary retirenent:

[Wfe] shall be entitled to receive and is
her eby awarded a portion of [Husband s]
mlitary retirenent, pursuant to the
provisions of 10 U.S.C. 8§ 1408 and 32 C F.R
§ 63, initially in an anount equal to

sevent een and one-half percent (17.5% of the
net nonthly benefits payable to [Husband],
and shall continue until one nonth after the
Virginia real estate is sold, at which tine
[Wfe] shall be entitled to receive an anount
equal to twenty-two and one-hal f percent
(22.5% of [Husband s] net nonthly
benefits....For the purposes of this Final
Judgnent, the word “net” shall nmean the gross
nmont hly benefit |ess deductions for

wi t hhol ding for federal incone tax, social
security, and nedicare tax. [Wfe] shall be
entitled to receive her proportionate share
of any increases in benefits awarded to

[ Husband] .
[11. The Parties’ Positions Re:
Husband’s MIlitary Retirenent
The parties agree to the obvious -- the bul k of
Husband’s mlitary pension is a marital asset. It is being paid

to Husband because of his mlitary service, sonme 92% of which was
accunul ated during the parties’ nmarriage.? It is clear, even
absent the parties’ agreenent, that approximtely 92% of this

asset is marital property. See Kendrick v. Kendrick, 902 S W 2d

918, 921 (Tenn. App. 1994).

The parties also agree that Husband’'s mlitary pension

was not divided by the German trial court. However, the parties

2Husband was in mlitary service for 22 years and 25 days. He was
married to Wfe for 20 years, 3 months, and 17 days -- all during the period
of his mlitary service.



differ sharply as to whether the Chancery Court’s division of the
mlitary pension is equitable. Wfe argues on appeal that the
Chancery Court should have awarded her 50% of Husband’'s mlitary
retirement. She clains that an appellate court in Gernmany

di vided her retirement, in effect, by approving Husband s
agreenent to accept a cash settlenent as his share of her
retirenment funds. It is her position that the settlenent in
Germany anounted to an equitable division of her retirenent funds
and that Husband’s mlitary retirenent should al so be equitably
divided; this, according to Wfe, can be achi eved by awardi ng

each party 50% of that retirenent.

Husband did not file a brief on this appeal; but at
trial he argued that the courts in Germany had not addressed
Wfe' s retirement accounts. It was his position that the
Chancery Court, in dividing Husband’s mlitary retirenent, was
correct in taking into account the fact that Wfe had retained
all of her retirenment accounts follow ng the close of the

proceedi ngs in Gernmany.

V. Standard of Revi ew

Qur review of this non-jury case is de novo
upon the record with a presunption of correctness as to the trial
court’s factual findings, unless the “preponderance of the
evidence is otherwise.” Rule 13(d), T.RAP.; Wight v. Gty of
Knoxville, 898 S.W2d 177, 181 (Tenn. 1995); Union Carbi de Corp.
V. Huddl eston, 854 S.W2d 87, 91 (Tenn. 1993); Catlett v.

Chi nery, 952 S.W2d 433, 434 (Tenn. App. 1997). The trial court’s



concl usions of |law are not accorded the sanme deference. Canpbel
v. Florida Steel Corp., 919 S.W2d 26, 35 (Tenn. 1996); Presley
v. Bennett, 860 S.W2d 857, 859 (Tenn. 1993). CQur reviewis
tenpered by the well-established principle that the trial court
is in the best position to assess the credibility of the

wi t nesses; accordingly, such determ nations are entitled to great
wei ght on appeal. Massengale v. Mssengale, 915 S.W2d 818, 819
(Tenn. App. 1995); Bowran v. Bowman, 836 S.W2d 563, 567

(Tenn. App. 1991).

V. Law of Division of Property

T.C. A 8 36-4-121(a) mandates an equitabl e division of
marital property. It is clear that a trial court has broad
di scretion when it adjusts and adjudicates the marital property
interests of divorcing parties. Watters v. Watters, 959 S. W 2d
585, 590 (Tenn. App. 1997). For this reason, a trial court’s
division of marital property is entitled to great wei ght on
appeal. 1d. That division nust be affirmed by us unless the

evi dence preponderates against it. Rule 13(d), T.R A P. Batson

v. Batson, 769 S.W2d 849, 859 (Tenn. App. 1988).

Alitigant is not necessarily entitled to a share of
each itemof marital property. Brown v. Brown, 913 S.W2d 163,
168 (Tenn. App. 1994). Rather, the law requires only that the
overall division of all marital property be equitable to both

parties. 1d. Furthernore, the goal is an equitable division,



not necessarily an equal one. W rd v. Wrd, 937 S.W2d 931, 933

(Tenn. App. 1996).



VI. Division of Mlitary Retirenent

A

As previously indicated, the parties were sharply
divided at trial as to whether the courts in Germany, or the
parties by their agreenent, had considered and divided Wfe’'s
retirement accounts. W fe argues on this appeal that those
accounts were equitably divided in the German proceedi ngs and
that the Chancery Court shoul d have divided Husband’s mlitary
pensi on without regard to the fact that Wfe ultimately
mai nt ai ned ownershi p of her numerous retirenment bank accounts and

ot her retirenent-type assets.

It should be noted that the Chancery Court was not at
all sure if, and how, Wfe' s retirenent accounts were addressed
by the courts in Germany. This doubt is clear fromthe Chancery

Court’s menorandum opi ni on:

The [orders of the courts in Germany] meke it
clear that the Court in Gernmany did not take
into consideration very much, in any event,
the retirenent pension of the defendant here,
Henry Leo Brown, Jr. Wil e defendant
contests the affect [sic], he essentially
concedes that the Court did not take into
consideration that retirenment plan, nor did
the Court in Germany take into account the
retirement funds of Lauren Brown, according
to the defendant.

The parties have variously argued at tines in
this case. But the Court supposedly

consi dered how they interpreted the decree of
the German court, what it neant, what the
obligations were and so forth. Certainly
it’s not absolutely clear to this Court
either as to what all was conprehended.

It seened reasonabl e, however, to assune that
the Court in Germany was reluctant to order

8



or divide property to be paid by the United
States government for M. Brown’s military
service to be awarded to Ms. Brown.
Certainly the inferences nost likely to this
Court is that the German court did not give
much consideration to the retirenent funds of
M's. Brown.

We find and hold that the evidence does not
preponderate against a finding that the courts in Germany did not
divide Wfe's retirenment accounts, and that the parties did not
settle the question of an appropriate division of either
Husband’s mlitary retirement or Wfe's retirenment accounts. W
make this determ nation based upon our reading of the Gernman
orders and pl eadi ngs, which have been translated into English and

are a part of the record before us.

On Cctober 8, 1973, Husband's German attorney, on his
| etterhead, submtted a petition to the German trial court
seeking “marriage net worth conpensation.” This apparently is
tantanount to a petition in Tennessee seeking an equitable
division of marital property. Husband s petition alludes to
sone, but not all, of the parties’ property. It includes a
nunber of accounts that Wfe identified in her testinony in
Chancery Court as funds mai ntained by her for retirenent
purposes. In the instant proceeding, the Chancery Court
determ ned that these retirenent accounts total ed “sone $55, 000
or perhaps as high as $65,000.” The evidence does not

preponder ate agai nst this finding.

As previously indicated, the German trial court

divorced the parties effective Novenber 23, 1993, with the



notation that “the question of retirenment benefits will be nade
upon reaching of retirenment age.”® In the sane judgnent, the
German trial court nade the foll ow ng additional, significant

observati on:

In accordance with German | aw, a court

deci sion regarding retirenent benefits cannot
be made. Both parties had retirenent
coverage through agencies of the USA.  For
this reason, the benefits’ issue will have to
be determ ned at retirenent age; such not
bei ng possible at this tine.

(Enphasi s added.)

By order entered Decenber 21, 1994, the German trial
court dism ssed Husband's petition for “marriage net worth
conpensation.” That petition had sought noney conpensation of
$30,000. It is clear that Husband’s claimdid not extend to the
parties’ real property in Al exandria, Virginia, which the German
trial court addressed in another order; nor did the petition
address certain other assets of the parties. As previously
noted, the petition apparently did |ist the bulk of Wfe’'s

retirenment accounts.

In denying Husband’ s claimfor “marriage net worth
conpensation,” the German trial court found that the claimwas

“unfounded.” It gave a nunber of reasons for this finding:

The i ssue can be debated whether or not
[ Husband] is in fact due such a claimin the
amount of $30, 000. 00, since according to para

3Nei t her party retired while their divorce case was pending in Germany.
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1381, sub-para 2 of the Cvil Code,* such is
out of the question as being blatantly

i mproper, since [Husband] cul pably, and over
an extended period of time, did not fulfil
the financial obligations which arose from
their marriage rel ationship.

To these financial obligations belong the
support requirenment towards their joint
children, not only for the duration of the
time of separation, but also after the filing
of the request for divorce as well as
foll owi ng the actual divorce (See the

Dissel dorf Superior Court precedent FanRZ 87,
pp 821-822 w addenda).> This applies also,
and especially, when the husband nmust bear
the econom c¢ burden of support for the

chil dren even though he may not have as yet
been ordered to do so.

[ Husband] cul pably violated this obligation.

* * *

It nmust additionally be taken into

consi deration that the savings account

bal ance of [Wfe] was accumul ated for the
nost part after the first separation of the
parties in 1988, solely through the efforts
of [Wfe]. Based on the Dissel dorf Superior
State Court precedent FanRZ 87, pg 822,° such
cannot in and of itself lead to a bl atant
inpropriety of the marriage net worth
conpensation claim but can indisputably be
brought into play in the case.

[ Husband] did not contest the claimof the
[Wfe] that the bank account nonies are to
serve for retirement. Since a public |aw
settlenent regarding retirement benefits was
not carried out, but rather the option having
been made to resol ve the question upon
reaching retirenment age; and since the
real i zation of such a claimmay be quite
questionable, it is in the legitimte
interest of [Wfe], that these financial
retirement assets, which have accrued as a
result of her efforts, not be required to be
shared with [Husband].

* * *

“No attenmpt was nade below to prove this authority. Cf. Rule 202(b)(5),
Tenn. R. Evi d.

°See footnote 4 to this opi ni on.

®see footnote 4 to this opi ni on.
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In total, conpensation for marriage net worth
appears to be blatantly inproper, primrily
because of the |ong-termviol ation of

[ Husband’ s] responsibility to provide support
to his children, which [Wfe] had to
financially cover.

(Enphasi s added).

The foregoing order of the German trial court was
appealed to the 16th GCvil Court of Appeals of the Karl sruhe
Superior State Court (“the German appellate court”). Wile the
case was pendi ng on appeal, the parties settled Husband' s pendi ng
claim The settlenment -- “[a]t the suggestion of the [Gernan

appel late] court” -- sinply provides as foll ows:

[Wfe] obliges herself to pay [Husband] the
amount of $15,000. 00 as conpensation for the
accrued net worth fromthe marriage. O this
anmount, $3,000.00 are [sic] to be deducted
for costs ensued for naturalization of the
two daughters. The remaining bal ance of
$12,000.00 is due when the real estate of the
parties in Alexandria, Virginia is sold.

As previously indicated, other orders of the German trial court
addressed the parties’ property in Alexandria, Virginia, their
househol d goods and m scel | aneous personal property, and ot her

assets. These latter orders were not appeal ed.
Significantly, none of the orders of the German courts

specifically awarded either Husband’s mlitary retirement or

Wfe's retirenent accounts.

12



It is clear that Wfe ultimtely maintai ned ownership
of all of her retirenent accounts. \While Husband received an
agreed-to settlenment of $15,000, it is not at all clear that this
settlenent was an offset for Wfe having received all of her
retirenent accounts. Wfe nay be correct in asserting that it
was; but this is pure specul ation, based on the record before us.
Such specul ati on cannot formthe basis for a decision by us to

di sturb the Chancery Court’s division of marital property.

The Chancery Court was justified in finding: (1) that
the German trial court did not believe that it was appropriate
for it to divide the parties’ retirement nonies; (2) that those
nonies were not, in fact, divided by either the German tri al
court or the German appellate court; (3) that Wfe retained al
of her retirenent accounts; and (4) that sone eight percent of
Husband’s mlitary retirenent was related to Husband s service
after the parties’ divorce. Furthernore, the division of
Husband’s mlitary retirenent as decreed by the Chancery Court
was equitable in view of the decrees nade by the courts in
Germany and the evidence heard by the Chancery Court. To the
extent that the Chancery Court did not expressly nake all of
these findings, we find and hold that they are justified by the
record before us and that they support the Chancery Court’s
j udgment regarding Husband’s mlitary retirenent. See Rule
36(a), TTRAP. See also Kelly v. Kelly, 679 S.W2d 458, 460
(Tenn. App. 1984) (“[We are called upon ultimately to pass upon
the correctness of the result reached in the proceedi ng bel ow,

not necessarily the reasoning enployed to reach the result.”)

13



Alternatively, Wfe argues that the Chancery Court
erred when it decreed that the receipt of her ultimte share of
Husband’s mlitary retirenment -- 22.5%-- would be del ayed unti |
the Virginia residence was sold. The court’s judgnent provides
that Wfe is to receive 17.5%of the retirenent until the house
Is sold. Wfe contends that she should have been awarded the
| arger share, retroactive to the date on which Husband received

his first retirenent check

We do not find that the evidence preponderates agai nst
the Chancery Court’s plan. Until the property was sold, both of
the parties were responsible for obligations pertaining to the
property. Once the property was sold, there were no further
assets jointly owned by the parties. That was not an

i nappropriate tine to “kick in” Wfe's full entitlenent.

VII. Credit for Mrtgage Paynents

Wfe contends that the Chancery Court intended -- but
failed -- to give her credit for nortgage paynents on the
Virginia property made by her for the nonths of May, June, and
July, 1997. W agree that the court intended to give her credit
for these paynents; but we cannot agree that the court failed to

do so.

In its menmorandum opinion, the trial court nade
reference to a nunber of credits due Wfe from Husband, and al so
to those due Husband fromWfe. It then directed the parties to

check the Court’s conputations:

14



THE COURT: | woul d expect counsel to take
these figures and adjust them or advise ne of
any m stakes and certainly if | have

over|l ooked it or nmade a m stake on that.

The court’s final judgnment was approved by counsel for both of

the parties. It provides as follows:

Plaintiff is entitled to credits totaling
$28, 731.50, and Defendant is entitled to
credits totaling $19,733.52, resulting in a
net credit in favor of Plaintiff in the
amount of $8,997.98 for which sum judgnment is
her eby rendered agai nst Def endant.

The figures in the final judgnment do not precisely correlate to
the various figures nentioned by the court in its nmenorandum

opi nion. Apparently, counsel did what the court directed and
refined the court’s conputations. |In any event, the figures in

t he judgnent are the ones to which the parties agreed and we
cannot say that the evidence preponderates against their

accuracy. Since the trial court indicated that it believed that
Wfe was entitled to credit for those three nortgage paynents, we
have to assune, under the circunstances of this case, that it

gave her credit in the final nunbers agreed to by the parties.

VI, Concl usi on

The judgnent of the Chancery Court is affirned. Costs
on appeal are taxed against the appellant. This case is remanded
to the Chancery Court for enforcenent of the court’s judgnent and
for collection of costs assessed below, all pursuant to

applicable | aw.
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Charles D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

Her schel P. Franks, J.
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