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Thisappeal involvesadispute between partners. Plaintiffs-Appellants, Robert D. Fulcher
[11, Eleanor Fulcher, and Allen-Fulcher Partnership, appeal the trial court’s ruling in favor of

Appellees, R. Chancellor Allen, H. Stanley Allen, and Harwell-Allen Partnership.



Longtime friends, Robert Fulcher (Fulcher) and Chancellor Allen (Allen), entered into
two partnershipsto develop real estate duringthemid-1980's. These partnershipscontinuedinto
the mid-1990'swhen financial difficulties began to cause extreme conflict between Fulcher and
Allen. These conflicts subsequently led to the lawsuit upon which this appeal is premised.

In hiscomplaint, Fulcher alleged, among other things, that Allen designed and executed
a fraudulent scheme to divest Fulcher of all the partnership property, that Allen converted
partnership money to his own use, that Allen could not be subrogated to the bank’s right of
foreclosure, that the partnerships had not been wound up in accordance with Tennessee law, and
that the settlement agreement granting Allenall partnershippropertieswasfraudul ently obtained.
After atrial on the merits, the chancellor ruled in favor of Allen and adopted findings of fact
which as pertinent state:

1 ... Chance Allen’s primary occupation is commercial
real estate broker.

2. Defendant H. Stanley Allen (“ Stan Allen™) isthe brother
of ChanceAllenand, at all timesmaterial hereto, wasapracticing
attorney. . . .

3. Plaintiff, Robert D. Fulcher, 111, isprimarily employed as
acommercial real estate broker. . . .

4. Mr. Fulcher had known Chance Allen and Stan Allen
since childhood.

5. In1986, ChanceAllenand Mr. Fulcher purchased aparcel
of undeveloped real property located near Old Hickory
Boulevard. . . .

6. After selling off themost val uabl e portion of the property,
and losing a small portion in a condemnation proceeding, Mr.
Fulcher and Chance Allen were left with a parcel of
approximately 5.2 acres (the “OHB Property”).

7. In 1988, Chance Allen and Mr. Fulcher contracted to
purchaseimproved real property in Nashville, Tennessee known
as the Jackson Business Center (the “JBC”). The purchase was
closed in November 1988. The purchase price was $1,250,000.

8. Mr. Fulcher and Mr. Allen purchased the JBC as tenants
in common, each owning an undivided 50% interest.

0. To finance their purchase of the JBC, Chance Allen and
Mr. Fulcher took out a nonrecourse first mortgage from an
affiliate of Metropolitan Savings and Loan (“Met Fed”) in the
amount of $1,100,000.00 (the “First Meeting”) and a recourse
second mortgage from First American National Bank (“FANB”)
in the amount of $207,500.00 (the “FANB note”).



11.  Mr. Fulcher and Mr. Allen agreed that their partnershipin
the JBC would be “50-50", meaning that they would share
equally inthework and financial responsibilitiesfor thebuilding.

* * *

15.  Exceptfor the checkbook, Chance Allen wasleft withthe
responsibility for virtually all other management responsibilities
for the JBC.

17.  Beginning in the mid- to late 1980's, the real estate in
Nashvillefell upon bad times Mr. Fulcher testified that it was a
“disaster.”

23. In addition to manual labor, Chance Allen performed the
following JBC management tasks:

a. preparation of leases and amendments to leases,

b. dealing with vendors,

c. dealing with lessing agents;

d. preparation of operating statements,

e. dealing with FANB and Met Fed (the mortgage holders)
including the preparation and supplying of all requested financial
information;

f. supplying financia information to the accountant for tax
pUrposes,

g. preparation of financial analysesof the businessoperation, the
cash flow, projected rents, etc.;

h. all business correspondence; and

i. al other tasks necessary to manage the JBC.

24, In November 1990, Mr. Fulcher decidedto sell apart of
his interest in the JBC. Chance Allen gave Mr. Fulcher
permission to do so on the condition that whoever purchased the
interest in the JBC would also agree to join in the personal
liability under the second mortgage note held by FANB. Mr.
Fulcher agreed to this condition.

25. Mr. Fulcher sold a 25% intereq in the JBC tothe Linda
DaleTrust (the“ Trust”) for $50,000. TheTrust wasadministered
by Third National Bark in Nashville (“Third National”). In
selling his 25% interest, Mr. Fulcher did not require the Trud to
accept ashare of the liability under the FANB note.

26.  Through December 1992, Thomas Allen (no relation to
Chance Allen or Stan Allen) wasemployed inthe Third National
trust department and had responsibility for overseeingthe Trust’s
investment in the JBC.

* * *

29. In March of 1992, Mr. Fulcher, claiming that there was no
need for two people to be involved with the “minutiae” of the
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JBC, and in order torevive hiscommercial real estate brokerage
business, moved out of the office he was occupying at the JBC.
... Prior to moving out, Mr. Fulcher had failed to make his
agreed upon monthly rental payments for a number of months.

30. After Mr. Fulcher moved out, Chance Allen was left with
the sole management responsibility for the JBC.

31.  Each month, Chance Allen sent JBC statements of
operations to both Mr. Fulcher and Thomas Allen as
representative of the Trust.

32.  Mr. Fulcher did not read the JBC statements he received
from Chance Allen to see what they contained.

* * *

35.  Before Mr. Fulcher moved out of the JBC, Chance Allen
andthe Trust asked Mr. Fulcherto enter into awritten partnership
agreement. Mr. Fulcher refused.

36.  Subsequently, ChanceAllenandThomasAllen (onbehalf
of the Trust) agreed that since Chance Allen was doing all of the
work at the JBC, Chance Allen should be entitled to a 4%
management fee and to leasing commissions on JBC |eases that
were signed through his efforts.

37.  Since Chance Allen owned a50% interest in the JBC and
the Trust owned a 25% interest, the agreement to pay Chance
Allen management fees and leasing commissions was agreed
upon by 75% of the ownership interest in the JBC.

* * *

39. Chance Allen received his management feein December
1992. The total fee was $6,842.98. From this amount, Chance
Allen deducted rent for the suite he occupied at the JBC leaving
anet payment to Chance Allen of $1,892.98.

40.  This management fee reflected in one of the operating
statementsChance Allen sent to Mr. Fulcher. Mr. Fulcher did not
raise any objection to this fee or the leasing commissions taken
by Chance Allen urtil after he filed the instant lawsuit.

41. In December 1992, Chance Allen discovered that in
excess of $22,000, which was a portion of an amount that had
been held inescrow pursuantto the JBC purchase agreement, had
been wrongfully confiscated by the Resol ution Trust Corporation
(the “RTC”) when the RTC took over Met Fed.

42. Under the terms of the JBC purchase agreement, this
escrowed money was to be used for improvements to the
building.

* * *

44. Over afour month period, Chance Allen wrote 16 separde
letters and made dozens of phone calls months[sic] inan attempt
to retrieve the funds confiscated by the RTC.



45. In December 1992, a$10,000 principal payment on the First
Mortgage came due.

46. At the time this payment came due, there as approximately
$13,000 - $15,000 inthe JBC operating bank account.

47. Of this cash bdance, $10,700 were tenant deposits.

48.  Thus, unless tenant deposits were used, there was
insufficient funds in the JBC account to make the $10,000 First
Mortgage payment in December 1992.

49. Thomas Allen had previously warned Chance Allen that the
tenant deposits should be segregated from the operating funds of
the JBC.

50. According to both Thomas Allen and Donald Griffin of
FANB, it would have been an improper businesspractice to use
tenant deposits to meke the first mortgage payment.

* * *

53. Theterms of the FANB second mortgage note (the “FANB
Note”) called for monthly interest payments, principal payments
of $2,000 per quarter and aballoon payment of the balance owed
in December 1993.

54. Thefirst year after purchasing the JBC (1980), the principal
balance owed on the FANB Note was $202,500. In 1989, Mr.
Fulcher and Mr. Allen paid $39,000 in principal. This I€t a
principal balance of $163,500.

* * *

56. Astheyears passed, it became increasingly obvious that the
revenues of the JBC would not be high enough to pay off the
balance of the FANB Note in December 1993. . ..

57.  Thepoor financial condition of the JBC and its inability
to generate enough revenue to pay the debt service on the
building are consistent with Chance Allen’stestimony that the
JBC was afailing enterprise which hedid not wish to support.

* * *

59.  When hevisited the BBC in December 1992, Mr. Griffin
knew that the JBC revenues would not be sufficient to pay the
principal balance owed onthe FANB Note ($139,000) when it
came due the following December.

* * *

61. In late 1992 or early 1993, Mr. Griffin and others within
FANB decidedto* extract therelationship” concerningthe FANB
Note which meant that FANB wanted to get the FANB off of its
books.

62. It would have been in the borrowers best interestto



refinancethe FANB Noteif possible and hopethat, over time, the
building revenues would be enough to pay off the FANB Note.

63. In December 1992, Mr. Griffin requested that both Chance
Allen and Mr. Fulcher supply a personal financial statement to
FANB.

64. Mr. Fulcher’s personal financial statement showed that his
net worth had dropped to zero.

* * *

72. InJanuary 1993, FANB classified itssecond mortgage loan
on the JBC and turned that loan over to Samuel Ballesterosin the
“Specia Assets’ department of FANB.

73. Mr. Ballesteros wrote to both Chance Allen and Mr.
Fulcher reguesting a meeting.

74. Mr. Fulcher and Mr. Ballesteros met on February 24, 1993,
and discussed his personal noteand the FANB Note. Mr. Fulcher
told Mr. Ballesteros that he could not pay his $25,000 personal
note which was then in default.

75. Mr. Ballesteros met with Chance Allenthefollowing day. At
that meeting, Mr. Ballesteros began by telling Chance Allen that
Mr. Fulcher’s default on his personal note was a“cross-default”
on the FANB Note. This was the first time Chance Allen was
awarethat Mr. Fulcher had a personal notewith FANB or that it
was in default.

76. Mr. Ballesteros discussed with Chance Allen how to pay
the FANB note.

77. After his meeting with Mr. Ballesteros, Chance Allen
immediately contacted Mr. Fulcher and Thomas Allen and
requested that they would contribute to purchasing the FANB
Note. Mr. Fulcher told Chance Allen, “I am not a player,”
meaning that he did not havethe financial ahility to pay anything
toward the FANB Note.

78. Mr. Fulcher had the same opportunity to purchase the
FANB Noteasdid Chance Allen. Thisisclear fromaletter dated
March 29, 1993, from an attorney from FANB to attorneys who
were representing Chance Allen and Mr. Fulcher, respectively,
which offerstheFANB Note for sale at a price of
$100,000.

80. Not being liable on the FANB Note, the Trust was
unwilling to contribute toward repayment or purchase of the
FANB Note.

81. Realizing that he was personaly liable on the FANB Note,
Mr. Allen offered to purchaseit from FANB for $70,000. This
offer was refused.

82. Inaletter from an attorney for FANB dated March 24, 1993,



FANB had declared the Note in default and cited a number of
events of default including the material adverse change in the
financial condition of the borrowers. . ., failure to pay property
taxes, and failure to make the $10,000 principal
payment on the first mortgage.

83. Immediately upon receipt of that letter, Chance Allen
began to take stepsto remedy the cited defaults. He contacted the
first mortgage holder which held the property taxesin escrow and
made sure those taxeswere paid. He also contacted Mr. Fulcher
and the Trust asking them to send a check for their pro rata
contributions for the $10,000 first mortgage principal payment
payable to Bank of America. Neither the trust nor Mr. Fulcher
respondedto Chance Allen’ srequest to contributetoward thefirst

mortgage principal payment.

* * *

85. Recelving no physica or financial help from either Mr.
Fulcher or the Trust, Chance Allen wasleft with no choicebut to
use his personal funds to purchase the FANB Note.

86. At the time, the principal balance owed on the FANB
Note was $137,500.

87. OnMarch 31, 1993, Chance Allen caused the FANB Noteto
be purchased for $100,000.

* * *

91. On the legal advice of Stan Allen, the FANB Note was
purchased in the name of “Stanley Allen, Trustee.”

92.  After the purchase of the FANB Note, Chance Allen
relied upon Stanley Allen to handle the legal aspects of
foreclosingontheJBC, filing lawsuits and preparation of
documents relating to the recently purchased FANB Note.

* * *

93. Astrustee and holder of the FANB Note, Stanley Allen made
demand on both makers of the note -- Chance Allen and Mr.
Fulcher -- to pay the balance owed for which they were both
jointly and severally liable.

94. On April 30, 1993, when payment was not made, Stanley
Allen, in his capacity as trustee, foreclosed on the collateral
which was the JBC.

95. After the foreclosure, Chance Allen owned a 100%
beneficial interest in the JBC.

* * *

99. On May 18, 1993, Stanley Allen filed suit in Circuit Court
for Davidson County, Tennessee to collect the balance owed on
the FANB Note, naming both Mr. Fulcher and Chance Allen as
defendants.



101. No later than the first week in April 1993, Mr. Fulcher
fully understood that Chance Allen had purchased the FANB
Note and that Stanley Allen was trustee for Chance Allen in
connection with that purchase.

102. After being served with the lawsuit filed by Stanley Allen
on the FANB Note, Mr. Fulcher and Stanley Allen reached an
agreement to settle the dispute.  This agreement was
memorialized in an agreement dated June 17, 1993 (the
“ Settlement Agreement”).

103.  Underthetermsof the Settlement Agreement, Mr. Fulcher
had 30 days (or such additional time as agreed upon by the
parties) to find a purchaser for the OHB Property for aminimum
of $250,000. ... If hefailed to do so, he agreed, in exchange
for dismissal of the claims against him in the Circuit Court
lawsuit, to convey al hisright, title and interest in the JBC and
OHB Property to Stanley Allen, Trustee.

104. The 30-day sale condition was suggested by Mr. Fulcher.

105. Mr. Fulcher didnot sell the OHB property withinthe 30-day
period set forth inthe Settlement Agreement.

106. The only effort Mr. Fulcher made to sell the OHB
Property during that time was to make 2-3 telephone calls to
potential buyers who declined to purchase the property.

107. After failingto sell the OHB property, on August 12, 1993,

Mr. Fulcher and his wife executed quitclaim deeds in favor of

Stanley Allen, Trusteefor all of hisright, title and interest
in the OHB Property and the JBC (the “Quitclaim Deeds’).

108. Paragraph 5 of the Settlement Agreement required Stan
Allen to dismiss his lawsuit against Mr. Fulcher following the
execution of Quitclaim Deeds. Stan Allen complied with this
provision of the Settlement Agreement after Mr. Fulcher filedthe
instant lawsuit. During theinterim, Stan Allenmade no effort to
prosecute the Circuit Court lawsuit against Mr. Fulcher and this
Court finds credible Sten Allen’s testimony that he did not
dismissit earlier due to ssimple inadvertence.

* * *

112. Subsequently, with the help of Chance Allen, Mr. James
Harwell negotiated for and purchased the First Mortgage for
$700,000. Mr. Harwell and Chance Allen reached an agreement
that each would own a 50% interest in JBC.

* * *

114. Asof August 12, 1993, according to expert testimony of
Michael P. Ishie, the value of the JBC was $850,000.

115. Asof August 12, 1993, according to expert testimony of
Michael P. Ishie, the value of the OHB was $100,000.



117. On May 10, 1994, Mr. Fulcher filed this lawsuit aleging
inter aliathat Chance Allen defrauded him out of hisinterestsin
the OHB Property and the BC.

The trial court dso adopted Allen’s proposed conclusions of law, and entered a
Memorandum and Order which stated in pertinent part:

On consideration of theentirerecord, the Court adoptsthe
proposed findings of fact and conclusionsof law proposed by the
defendants. Accordingly, the Court finds that the Agreement
entered into by the parties on June 17, 1993, isvalid and binding
on the parties, the plaintiffs having failed to carry their burden of
proof to the contrary. The Court finds that since there are no
assets or liabilities of the partnership, the appointment of a
receiver is unnecessary. The Plaintiffs complaint is hereby
dismissed.

Fulcher timely appealed thetrial court’ sruling and citesinhisbrief thefollowingissues:

|. Whether thetrial judgewasin error infailing to find that Allen
could not take and receive partnership monies for hisbenefit.

I1. Whether the foreclosure by Allen against the partnership was
void.

[11. Whether Allen engaged in fraudulent misconduct against
Fulcher for the purpose of ousting him from the partnership.

IV. Whether the circuit court lawsuit filed by Stanley Allen,
Plaintiff, astrusteefor Chancellor Allen, against Chancellor Allen
and Robert Fulcher as Defendants, wasfraudulent and void from
itsinception.

V. Whether the partnerships have ever been wound up in
accordance with the Uniform Partnership Act of Tennessee.

VI. Whether Fulcher is entitled to punitive damages against
Allen.

VII. Theaction of thelower court in awarding discretionary costs
against Fulcher was erroneous.

Since this case was tried by thetrial court sitting without a jury, we review the case de
novo upon the record with a presumption of correctness of thefindings of fact by thetrial court.
Unless the evidence preponderates against the findings, we must affirm, absent error of law.

T.R.A.P. 13(d).
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I. Whether thetrial court erred in failing to find that Allen
could not take and receive partner ship fundsfor his benefit

'In fact Fulcher refused to sign arelease proposed by Stan Allen dated July 1993 which
included the following language:

Upon full compliance with said agreement of June 17,1993,
including but not limited to execution of two deeds by Robert D.
Fulcher, 111. [sic] as described therein, and the dismissal of the
litigation described therein, at the costs of the Plaintiff, each of
the aforesaid parties do hereby forever rel ease the other from any
and all claims heretdfore arising or hereafter to accrue as aresult
of any and all business dealings and transactions among the
parties existing prior to the date of this agreement.
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Callsv. Calls ] |

I1. Whether theforeclosure by Allen against the partnership
was void

RN IR

Tennessee Consol. Retirement Sys. |11 | |

I11. Whether Allen engaged in fraudulent misconduct against
Fulcher for the purposeof ousting him from thepartner ship
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V. Whether thecircuit court lawsuit filed by Stanley Allen,
Plaintiff, astrusteefor Chancellor Allen, against Chancellor
Allen and Robert Fulcher asDefendants, wasfraudulent and

void from itsinception

““““““““““
[

b SeeFeltsv. Tennessee Consol. Retirement Sys. 1011 [0 1T T

V. Whether the partnerships have ever been wound up in
accordance with the Uniform Partnership Act of Tennessee

VI. Whether Fulcher isentitled to punitivedamages against
Allen
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VII. Theaction of thelower court in awarding discretionary
costs against Fulche was erroneous

Conclusion

W. FRANK CRAWFORD,
PRESIDING JUDGE, W.S.

CONCUR:

ALAN E. HIGHERS, JUDGE

DAVID R. FARMER,JUDGE
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