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REMANDED Susano, J.
This action was brought against the City of Maryville

(“the Cty”) by plaintiffs Aynpia Child Devel opnment Center, Inc.
(“Aynpia”), Deborah Dunn (“Dunn”), Mary Everhart (“Everhart”),
and Lisa Murphy (“Mirphy”), seeking danages arising out of an

aut onobi |l e accident. The collision occurred when a van owned by
A ynpia and driven by Murphy was struck by a vehicle driven by
Rodney Parton, an off-duty Maryville police officer. The trial
court granted summary judgnment in favor of the City as to al

clainms, and the plaintiffs appealed, raising the follow ng issue:

Did the trial court err in granting summary
j udgnment where disputed factual issues
remai n, and where the Defendant, who noved
for sunmary judgnment, failed to address al
issues inits notion for summary judgnent?

The GCity, neanwhile, formulates the issues as foll ows:

1. Didthe trial court correctly grant
summary judgnent to the Gty since plaintiffs
failed to present genuine issues of materi al
fact to refute the evidence that Rodney
Parton was not acting within the course and
scope of his enploynent at the tinme of the
acci dent ?

2. Didthe trial court correctly grant
sumary judgnent to the City since the
plaintiffs did not state a cause of action
for negligence against James Carico that
woul d i npose liability on the Gty?

3. Ddthe trial court correctly grant
summary judgnent to the Gty since plaintiffs



Mary Everhart and Debora Dunn were not within
t he zone of danger, and suffered no property
damage as a result of the accident?

4. Didthe trial court correctly grant
summary judgnent to the Gty since plaintiffs
failed to all ege a due process violation,
given that all federal clains against the
City were voluntarily non-suited in federa

court to allow the state clains to be
returned to state court?

On Novenber 13, 1995, Murphy was driving a van owned by
her enployer, Aynpia, a Maryville day-care facility. There were
several children in the van. After stopping for a stop sign at
an intersection and observing a brown car pass in front of her at
a high rate of speed, Mirphy proceeded into the intersection, at
which time the van was struck by a vehicle driven by Rodney
Parton, an off-duty Maryville police officer. Another off-duty
of ficer, Tony Parton, was a passenger in Rodney Parton’s car. At
the tinme of the collision, Rodney Parton and Tony Parton were not
in uniformand were traveling in the former’s private vehicle;
however, they were in pursuit of the brown car that had passed in
front of Murphy imrediately prior to the accident. Each
testified in their respective depositions that they had observed
the brown vehicle traveling on the wong side of the road, and
had followed it to obtain its |icense plate nunber. Rodney
Parton acknow edged that he was traveling at a speed of at | east

50 mles per hour while in pursuit of the other vehicle. He



testified that he had not activated the portable blue police

light that was | ocated under the seat of his car.

The accident resulted in injuries to Mirphy and at
| east two of the children in the van, as well as damage to the
van itself. Rodney Parton and Tony Parton were al so injured.
Anot her Maryville police officer, Janes Carico, prepared an
accident report in which he stated that both Rodney Parton and
Mur phy had been at fault in the accident. In addition, Lt. M ke
Johnston of the Maryville Police Departnent conducted an interna
affairs investigation of the accident. 1In his report, Johnston
estimated the speed of the Parton vehicle just prior to the
collision at a mninmmof 60 mles per hour, or double the posted

speed limt.

The conpl ai nt, as subsequently anended, alleges that
the City' is liable for various damages precipitated by the
actions of its agent, Rodney Parton. It also alleges, anobng
ot her things, that Mirphy, Everhart and Dunn® suffered enotional
and psychol ogical harmas a result of the accident; that Mirphy
suffered physical injuries; that the Cty failed to followits
own policy which required that accidents of this nature be
i nvestigated by an outside | aw enforcenent agency; that the Cty

engaged in an attenpt to conceal the wongful conduct of its

The plaintiffs also filed a separate action agai nst Rodney Parton that
is not part of this appeal.

2Dunn and Everhart are officers and shareholders of O ynpia, whereas
Mur phy is an enpl oyee of the corporation.
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officer; that Aynpia suffered danmage to its reputation and
econom c loss due to the City's failure to correct the police
report assigning part of the fault for the accident to Mirphy;
and that the Gty was guilty of “negligent supervision and
deliberate indifference” in the hiring, training and supervision
of its officers. The plaintiffs also asserted certain civil
rights clainms under 42 U S.C. 8 1983, which federal clains
pronpted the renoval of this case to federal court; however, the
plaintiffs subsequently took a voluntarily non-suit as to the

federal clains, and the case was renanded to state court.

Followi ng the resolution of pre-trial matters not
relevant to this appeal, the Gty filed a notion for sunmary
judgnent. The trial court held that the Gty was inmune in al
respects under the Governnental Tort Liability Act (“GILA"),
T.C.A 8§ 29-20-101, :tt st(. The GILA provides, in pertinent

part, as follows:

29- 20- 201( a)

Except as may be otherwi se provided in this
chapter, all governnental entities shall be
I mmune fromsuit for any injury which may
result fromthe activities of such
governnental entities wherein such
governnental entities are engaged in the
exerci se and di scharge of any of their
functions, governnental or proprietary.

29- 20- 202( a)

Imunity fromsuit of all governnenta
entities is renoved for injuries resulting
fromthe negligent operation by any enpl oyee



of a notor vehicle or other equipnent while
in the scope of his enploynent.

Presumably finding that Rodney Parton had not been acting within
“the scope of his enploynent” at the tinme of the accident, the
trial court granted the Gty s notion and dism ssed the

plaintiffs’ case in its entirety.

W review the trial court’s grant of sunmary judgnent
under the standard of Rule 56.04, Tenn.R G v.P., which provides

that summary judgnent is appropriate where

t he pl eadi ngs, depositions, answers to
interrogatories, and adm ssions on file,
together with the affidavits, if any, show
that there is no genuine issue as to any
material fact and that the noving party is
entitled to a judgnment as a matter of | aw

When reviewi ng a grant of sunmmary judgnent, an appellate court
nmust decide anew if judgnment in summary fashion is appropriate.
erter o Serrer dertdfbeantrel Sortt, 816 S.W2d 741, 744 (Tenn.
1991); tovvridler v blver Corstr, Lo, 857 S.W2d 42, 44-45
(Tenn. App. 1993). Since this determ nation involves a question
of law, there is no presunption of correctness as to the trial
court’s judgnent. trrbores v, ftite, 925 S.W2d 513, 515 (Tenn.

1996); trirriltr, 857 S.W2d at 44.



The nonnovant is entitled to the benefit of any doubt.
Py tell, 847 S.W2d 208, 211 (Tenn. 1993). The trial court
must “take the strongest legitimate view of the evidence in favor
of the nonnoving party, allow all reasonable inferences in favor
of that party, and discard all countervailing evidence.” [(. at
210-11. Al facts supporting the nonnovant’s position nust be
accepted as true. [|i. at 212. It is only when the materi al
facts are not in dispute and conclusively show that the novant is
entitled to a judgnment that a trial court is justified in
depriving a claimant of its right to a plenary trial. In al
ot her instances, a trial on the nerits is necessary. Sunmmary
judgment “is clearly not designed to serve as a substitute for

the trial of genuine and material factual matters.” [i{. at 210.



“CGeneral ly, whether an enployee is acting within the
scope of his or her enploynment is a question of fact...”
Ternresset Farvers boty Tosy Do v drericer ot Liability Torg,
‘1., 840 S.W2d 933, 937 (Tenn.App. 1992). The question before
us regarding the claimagainst the City arising out of Rodney
Parton’s negligent driving is this: Is there a factual dispute in
the record as to whether, at the tinme of the accident, Parton was
operating his vehicle “while in the scope of his enploynent,” as
that |anguage is used in T.C A § 29-20-202? |If there is a
genui ne issue of material fact as to this concept, the Gty is
not entitled to summary judgnent. Rule 56.04, Tenn.R Cv.P. In
order to determne this issue, we nust first address a specific
under |l yi ng question: Can a police officer, who is not “on the
clock,” still act “in the scope of his enploynent” under T.C A 8§
29-20-202? O, put another way, nmust a police officer be on an
official duty shift in order to be considered as acting “in the

scope of his enploynment”? i

After careful consideration of these questions, we are
of the opinion that an officer does not necessarily have to be on
an official shift or “on the clock” to act within the scope of
his or her enployment. [f. bteseell v Tetrogpoliter dovernnent
et besbei by et devidsor Teurty, 1994 W. 374515 (Tenn. App.

1994). According to the noted tort authorities, Prosser and

Keet on, the phrase “scope of the enpl oynent”



refers to those acts which are so closely
connected with what the servant is enpl oyed
to do, and so fairly and reasonably
incidental to it, that they may be regarded
as net hods, even though quite inproper ones,
of carrying out the objectives of the
enploynent.... It has been said that in
general the servant’s conduct is within the
scope of his enploynent if it is of the kind
whi ch he is enployed to perform occurs
substantially within the authorized limts of
time and space, and is actuated, at least in
part, by a purpose to serve the master.

W PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAw oF TorTs 8 70 (5th ed.
1984). Under this definition, we believe that a jury could
reasonably conclude that Rodney Parton was acting within the
scope of his enpl oynent when he pursued the brown vehicle.
Typically, the pursuit and detention of a traffic violator by a
| aw enforcenent officer -- regardl ess of whether that officer is
on duty -- is an activity that is arguably “cl osely connected

with”, or at least “fairly and reasonably incidental to,” his or
her job duties. |i. 1In this instance, Rodney Parton’s actions
in pursuing the brown car were arguably taken for the purpose of
furthering the objectives of his enploynent; in addition, the
pursuit appears to have been “actuated, at least in part, by a
purpose to serve the master.” |i. This may be the case
irrespective of the fact that he was not “on the clock” or
driving an official police vehicle.® Therefore, under the facts

of this case, we find that a material factual issue exists as to

whet her Rodney Parton was acting within the scope of his

7.C.A. § 29-20-202 does not condition waiver of imunity on a finding
that the enployee was operating the pvyierrrtatsl tatity's motor vehicle; it
merely refers to the negligent operation of i notor vehicle. .
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enpl oynent at the tinme of the accident. Accordingly, we hold
that summary judgnent as to this aspect of the plaintiffs claim

was i nappropriate.*

W next consider the plaintiffs’ claimof negligent
conduct by James Carico, the Maryville officer who investigated
the accident. As indicated earlier, the plaintiffs allege that
the Gty is liable for allowing one of its own officers to
i nvestigate the accident. They also contend that the Cty shoul d
be held liable for Carico’ s negligence in preparing the accident
report, and for concealing Rodney Parton’s wongful conduct by
failing to correct the errors contained in the report. According
to the plaintiffs, the report resulted in adverse publicity and
economic harmto Aynpia after it was cited in an article in a

| ocal newspaper article.

We agree with the Gty s assertion that the plaintiffs

have failed to establish the existence of any duty owed them by

“'n so hol di ng, we reject the City’s argument that the plaintiffs’
conplaint did not sufficiently aver that Parton had acted within the scope of
his enmployment. We believe that, fairly construed, the conmplaint sufficiently
al l eges that Rodney Parton was acting within the scope of his enploynment at
the time of the accident. Li kewi se, we disagree with the City's contention
that the plaintiffs failed to contradict evidence offered by the City showi ng
t hat Rodney Parton did not act within the scope of his employment. The record
contains sufficient evidence -- for exanmple, in the depositions of Rodney
Parton and Tony Parton and the affidavit of Kevin Clenedon, a parent of one of
the children in the van -- to raise a question of material fact as to that
i ssue.
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the Gty inthis regard. GCenerally speaking, the existence of a

duty

is a question of law for the court which
requi res consideration of whether “such a

rel ation exists between the parties that the
comunity will inpose a |egal obligation upon
one for the benefit of others -- or, nore
sinply, whether the interest of the plaintiff
whi ch has suffered invasion was entitled to

| egal protection at the hands of the

def endant .”

ol ity oot Sararret, 966 S.W2d 34, 39 (Tenn. 1998) (citing
Pradstar v Tiriel, 854 S.W2d 865, 869 (Tenn. 1993)). In this

I nstance, the circunstances surrounding the investigation of the
accident do not give rise to any duty which inures to the benefit
of the plaintiffs or which, if breached by the Cty, would

warrant an award of damages.®

In a negligence action where the dispositive issue is a
guestion of law -- such as the existence or non-exi stence of a
duty -- an award of summary judgnent is proper. lir1 |

byrtperery Elevator oo, 922 S.W2d 526, 529 (Tenn. App. 1995).

The plaintiffs’ reliance on 1t . Techrell, 902 S.W2d 394 (Tenn
1995), with respect to this issue is msplaced. t1tll involves the public
duty doctrine, which “shields a public enmployee fromsuits for injuries that
are caused by the public enmployee’s breach of a duty owed to the public at
large.” |t. at 397. Int1:ll, the Supreme Court held that a “special duty”
exception to the public duty doctrine exists where “1) officials, by their
actions, affirmatively undertake to protect the plaintiff, and the plaintiff
relies upon the undertaking; 2) a statute specifically provides for a cause of
action against an official or municipality for injuries resulting to a
particular class of individuals, of which the plaintiff is a member, from
failure to enforce certain laws; or 3) the plaintiff alleges a cause of action
involving intent, malice, or reckless m sconduct.” |{. at 402. The facts of
this case do not bring it within the “special duty” exception

11



Havi ng determ ned that there is no duty “running” to the
plaintiffs, we hold that the trial court correctly granted
summary judgnent as to this portion of the plaintiffs’ cause of

action.

12



As noted above, the trial court also dismssed the
i ndi vidual clains of plaintiffs Dunn and Everhart, who sought
darmages for their alleged enotional distress, psychol ogical harm
and econom c |loss. The Suprenme Court has recently held that in
order to recover for enotional injuries sustained as a result of
injury to a third person, a plaintiff nust establish, anong ot her
things, that his or her enptional injury was a proxi mate and
foreseeable result of the defendant’s negligence. titst) |
Prarers, 931 S.wW2d 527, 531 (Tenn. 1996). The Court further

held that, with regard to establishing foreseeability,

[t]he plaintiff’s physical |ocation at the
time of the event or accident and awareness
of the accident are essential factors.
Obviously, it is nore foreseeable that one

W tnessing or having a sensory observation of
the event will suffer effects fromit....
Thus, [a] plaintiff nust establish sufficient
proximty to the injury-produci ng event to

al | ow sensory observation by [the] plaintiff.

li. (Footnote omtted). In this case, both Dunn and Everhart
testified in their depositions that they had not w tnessed or
been present during the accident. Under these circunstances,
t hey cannot “establish sufficient proximty” to the event that
al l egedly caused their injuries. [{. Thus, the trial court
correctly granted summary judgnent as to their clains for

enoti onal and psychol ogi cal damages arising out of the accident.

13



Dunn and Everhart argue in their brief that in addition
to enotional and psychol ogical injuries, they suffered “physical
mani festations of stress-related and anxiety-related injuries as
a result of the accident, the police report and nedi a coverage
and the subsequent actions of the Maryville Police Departnent.”
Specifically, Dunn and Everhart attribute the damages all egedly
sust ai ned by the corporation to adverse publicity resulting from
the publication of a newspaper article based on Janes Carico’s
accident report. W find this argunent to be without nerit. As
we have previously explained, the plaintiffs have not established
t he exi stence of any duty owed them by Carico. Furthernore, any
cl aims based on all eged econom ¢ damage to A ynpia arising out of
negative publicity are the clains of the corporation, not of

shar ehol ders Dunn and Everhart individually.

W therefore find that the trial court correctly
granted summary judgnment in favor of the Gty as to the

i ndi vidual cl ains of Dunn and Everhart.

The trial court also dismssed the clains of plaintiff
Mur phy, who sought recovery for her physical injuries sustained
in the accident, as well as for “enotional and psychol ogi cal
harm” As to these clains, we find that the Gty was not
entitled to summary judgnent. Unlike Dunn and Everhart, Mirphy
-- the driver of the van -- was directly involved in the
collision and suffered physical injuries as a result. W have

previously found that a genuine issue of material fact exists as

14



to whet her Rodney Parton was acting within the scope of his
enpl oynent at the tine of the accident. Therefore, summary
judgnment on Murphy’s individual claimthat the Gty is |iable for

Rodney Parton’s actions is inappropriate.

V.

The plaintiffs further allege that the City was
negligent in the hiring, training and supervision of Carico and
Rodney Parton. However, the plaintiffs do not support this
position with any authority, as required by Rule 27(a), T.R A P.
Accordingly, this issue is waived. i ; st¢ Terpy .0 [0
beryplivs, Tre., 898 S.W2d 196, 210 (Tenn. App. 1994). Even if we
were to consider this argunent, we have already found that the
plaintiffs failed to establish any duty to the plaintiffs on the
part of the City with regard to the actions of Carico;
furthernore, with regard to Parton, we are of the opinion that
the record does not nmake out a cause of action for negligent

hiring, training or supervision.

VII.

Finally, the plaintiffs assert that the Cty violated
their due process rights under the Tennessee Constitution by
denying their “right of access to the court system” |In this
context, they contend that the City “either recklessly or

del i berately conceal ed i nformati on regardi ng their own enpl oyee,

15



Rod Parton, and al so concealed the identity of the driver of the
pursued car.” Specifically, the plaintiffs argue that Maryville
Chief of Police Terry Nichols failed to disclose the identity of
the driver of the brown car, and that the City inproperly erased

certain videotapes made during the investigation of the accident.

As noted earlier, the plaintiffs dismssed their
federal civil rights clains when this matter was pending in
federal court. The agreed order dism ssing this case in that

venue contains the follow ng statenent:

The parties agree that any federal clains
have been di sm ssed by Anendi ng the Conpl ai nt
in this action.

The federal court remanded this action back to state court based
upon its determnation that the plaintiffs had abandoned their
federal clains. W find and hold that the plaintiffs gave up
these federal clains, with prejudice, in order to avoid
litigating these matters in federal court. Pursuit of those
clains nowin this state court action is totally at variance with
the action taken by themin federal court. Those clains are no

| onger vi abl e.

The plaintiffs argue that they subsequently anmended
their conplaint to assert a separate cause of action under the
Tennessee Constitution. However, a review of the record reveals

that neither the notion to anmend nor the anended conplaint are in

16



the record certified to this court.® By the sanme token, the
record does not contain an order allow ng an anmendnment to assert
a cl ai munder the Tennessee Constitution. The record sinply does
not substantiate the plaintiffs’ claimthat an alleged violation
of the Tennessee Constitution was ever a part of this |awsuit.
Accordingly, we find no basis for holding that such a claim
survives the GCity’'s notion for summary judgnent. The City cannot
be faulted for not negating what was not there to be negated. A
cl ai munder the Tennessee Constitution was not before the trial

court and is not now before us.

VI,

It results that the trial court’s grant of summary
judgnment as to Aynpia s and Murphy’s clains that the Gty is
|iable for Rodney Parton’s actions is vacated. The trial court’s
grant of summary judgnment in favor of the City as to al
remaining clains of the plaintiffs is affirmed. Costs on appeal
are taxed to the appellee. This case is remanded to the trial
court for such further proceedings as are necessary, consistent

with this opinion.

Charles D. Susano, Jr., J.

®The plaintiffs’ brief states that a copy of the mption to amend is
attached as an exhibit. However, the actual document attached to the brief is
the plaintiffs’ Response to Petition for Removal. Although reference to the
motion to anend is made in this pleading, it does not contain a copy of the
moti on to amend, nor can it be found el sewhere in the record.
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CONCUR:

Her schel

P. Franks,

J.

Don T. McMirray, J.
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