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This is a suit by Lloyd D. Scarlett and his father
Lloyd L. Scarlett, whose wife Shirley Scarlett was made a party
plaintiff at the beginning of the trial, against Franklin Henry

and Jim Cakes and his wife Dorothy OCakes. The Plaintiffs seek a



declaration that they are entitled to use a 50-foot right-of-way’
adj oi ning Lloyd D.’s? property and ending at the property |ine of

LI oyd L. (See appendix A.)

The Plaintiffs also seek a determination as to the true
boundary |ines between their properties and those of the

Def endant s.

The boundary |ine gquestions have been resol ved, either
by stipulation or by the Chancellor’s determ nation bel ow, and

are not the subject of this appeal.

The Chancel l or found the follow ng provision contained
in a deed conveying property fromthe Oakeses to Lloyd L. and his
wife was intended to apply to the 50-foot right-of-way in
di spute, rather than another right-of-way to the northwest

thereof, as insisted by Lloyd L.

The grantees herein join in the execution of this
instrunment to waive, quit-claimand relinquish any
right, title, claimor interest which they may have to
a road right-of-way which was fornmerly created al ong

t he Sout hern boundary of the property herein described.

Qur review of the record persuades us that the evidence

does not preponderate agai nst the findings of the Chancellor as

! M. Henry and M. Oakes purported to divide the 50-foot right-of-

way down the m ddle by executing quit claimdeeds whereby they acquired 25
feet of the right-of-way that adjoined their property.

2 Our use of the first names of the parties should not be construed

as any disrespect, but rather is for ease of reference

2



to Lloyd L.’ s relinquishnent of his interest in the right-of-way.
| ndeed, the proof is overwhelnm ng that there was only one right-

of - way.

The Chancellor further found that Lloyd D. was not
entitled to the use of the right-of-way adjacent to his
property--a portion of ot two and | ot three of a subdivision,
pl at for which was never recorded in the Register of Deeds office
nor made a part of the record in this appeal. Although, as
al ready noted, Lloyd D.’s property adjoins the right-of-way, the
deed conveying the property to himdoes not grant hima right-of-
way, nor does the description as to his property nention the
ri ght-of-way fromwhich a right of use m ght under sone

circunstances be inferred.

The Chancel | or recogni zed that his finding that LIoyd
D. was not entitled to use of the right-of-way resulted in Ll oyd
D.’s property being |andl ocked, except for the fact that he
received the property fromhis father, Lloyd L., who had an
option to purchase it fromM. Henry. The deed from M. Henry
was made, al though inadvertently according to M. Henry, directly
to LIloyd D. The Chancellor reasoned that in effect, although no
such instrunents were prepared nor signed, the option was
assigned fromLloyd L. to LIoyd D., and that by virtue of this,
Ll oyd D. woul d have an easenent by necessity across his father’s

adj oi ning property whi ch does have access to a public road.



While we agree with the Chancellor that LIoyd D. has no
interest in the right-of-way, it is arguable that an easenent of
necessity did not arise because the property was never vested in
Lloyd L. If it is indeed true that the property nust have vested
in LIloyd L. and he nmust have conveyed the property to Ll oyd D.
bef ore such an easenent arises, Lloyd D. is not wthout recourse
because it is also arguable that he woul d have an easenent by

necessity over the 25-foot strip which M. Henry acquired.

Mlitating against a finding of an easenent by
necessity arising by virtue of the deed fromM. Henry, we note
that M. Henry was convinced the property he was conveying was to
Lloyd L. rather than to Lloyd D. Perhaps the reason for M.
Henry' s insistence that the property was to be conveyed to Ll oyd
L. was because he recogni zed an easenent of necessity mght arise
shoul d he convey the property to LIloyd D. In any event, he felt
so strongly regarding the matter that he had prepared and
recorded a deed of correction to show that Lloyd L. rather than

Ll oyd D. was the grantee.?

However the resolution of an easenent by necessity nay
be, this point was never raised nor briefed in this Court, and we
decline on the record before us to make a judgnent regarding

which, if either, easenent by necessity arose.

3 This deed of correction was properly found to be a nullity by the

Chancel | or.



Bef ore concluding, we note that Section 2 of the

Chancellor’s final order provided the follow ng:

2. That in accordance with Exhibit 19 (Stunp
Survey), the Southwestern |line of the Scarlett/ Cakes
property is south 40 degrees, 04 mnutes, 23 seconds
East a distance of 160 feet to a nail.

Qur review of Exhibit 19 (Appendi x B) discloses the
distance of this line to be 165 feet, rather than 160 feet as

stated in the final order

For the foregoing reasons the judgnment of the
Chancel lor is affirmed and the cause remanded for collection of
costs below. Cost of appeal are adjudged against the Plaintiffs

and their surety.

Houston M Goddard, P.J.

CONCUR:

Her schel P. Franks, J.

Charles D. Susano, Jr., J.



