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Thisinterl ocutory goped involvesan action by asattling tortfessor for contributionfromandleged joint

tortfeasor. Defendant/aross-plaintiff, Methodist Hospitd of Memphis(Method ), gpped sfromtheorder of thetrid

court dismissing itsaross-complaint for contribution againg defendant/cross-defendant, Keith G. Anderson, M.D.




(Anderson) and the Sutherland Clinic, Inc. (Sutherland).

Thiscasearisesout of thedleged injuriesuffered by Katherine Smith (Smith) whilerecavingtrestmeant &
Methodis. Smithfirstmet Andersonwhen heexamined her on September 22, 1993, regarding complaintsof chestpain
Andersonfoundblockageof anatery, and recommended that Smithundergoangiopladty. Shewassubssquently
admitted toMethodis on September 28, 1993, Theangiaplasty wassuccessful, and Smithwiestrandfieredtothecardiac
recovery area at approximately 5:45 p.m.

Thet evening Smith gpparently complained of severechest and neck painand neusea. Shedlegedinher
complant thetwhenshecomplaned tothenurseson duty they did nothing a first, and then only administered pain
medicetion. Her peinand neuseacontinued theevening of the September 28 andintotheday of September 29, andthe
nursing staff attempted to alleviate her pain through medication but to no avail.

Smithdsodlegesthat during thistimeshewashooked up to heart monitaring equipment, and thet thenursess
onduty falled to examinereedoutsfromthemonitor to deteminewhether Smith sconditionwasworsaning. Smith
dlegesthat during theevening of September 28andintotheday of September 29 themonitor picked up chengesthet
signaled acute damage to the heart muscle.

During theafternoon of September 29, Andersonvisited Smithto chedk her recovary. Finding herinpain,
Andersonimmediatdy examined Smithand found thet shehad sufferedamgior heart attack. Andersonperformed
anather angioplady, and Smithwas sulbssquently rdeassd on October 5. Ontheday of her rdease, Smithauffereda
drokebdievedtobecausad by ad at resuting fromthetissue damagefromthe heart attadk on Sgptember 28and 29.

Smithfiled it againg Methodist on Sgatember 21, 1994 dleging thet throughitsemployessMethodig wes
negligantinitsfalureto properly monitor, diagnoss, treat, recognize, and respond to Smith smediicd prollemswinile
inthecardiacrecovary areaon September 28and 29, 1993, Methodi2 regponded andinanamended ansiver averred
thet any inuiessuffered by Smithweretheresuit of themediical mdpreciceof Andarsonand hisemployer Sutherland.
Smith amended her complaint to include Anderson and Sutherland as defendants to the action.*

OnMay 9,1997, Methodi< filed another amended ansiver and added acrossdaimifor contribution againgt
Andarson. ThenMethoditfiled, and thecourt granted, amation tomediatethemetter, and on May 20, 1997, theparties
mettodiscussthecase. Smithand Methodig eventudly egresd toasattiement and rd essedf dl damsinexchange

for payment by Methodist of $1.7 million.

'Apparently, Smithrudtanty induded Anderson asadefendant and chosenat toprosecuteher daimagaingt
him. InaMationinLiminefiled April 18, 1997, Smith sated thet shewouldnat seek to produceexpart tetimony in
her case against Anderson, and he agreed not to seek a directed verdict because of absence of expert proc
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After thesatlement and Smith' srdessed dl daims Methodig continued to prosscuteitscontributiondam
agang Andarson. Onuly 18, 1997, Andarsonfiledamationtodsmissfor summary judgment daming thet anadtion
for contribution wasnot vigbleinthiscaseater Mcl ntyrev. Ballentine Thetrid court heerdargumentsonthe
metter, and by order entered Octaber 3, 1997, granted Anderson’ smoationtodismissand Methodis’ smationfor
permission to seek interlocutory appeal. This Court subsequently granted Methodist’s T.R.A.P. 9 applic:

The issues for review, as stated in Methodist’s brief, are:

1 Doesthecaselaw of thisgate, whenreed together withthehitoricd purpose
of thecontribution remedy and the L egid ature sadoption of theUniform
Contribution Among Tortfessor’ SAct, demondratethat contribution not only
urvived theadoption of comparaivefaultin Tennesseg, but, inmany casesis
necessary to ensure the fair alocation of fault anong all parties?
2. Didthetrid court er ingranting Defendant/Cross DefendantsK eith G.
Anderson, M.D. and TheSuthadand Clinic, Inc, fik/aCardidogy Consultantsof
Memphis Maionto Dismisstheaassdamfor contributionfiled againgt them
by Defendant/Crass-Plaintiff Methodist Hospitals of Memphis?
We will consider these issues together.

The transcript of the argument on the motion to dismiss indicates that the trial court
considered extrinsic evidence. When considering a motion to dismiss, the trial court retains
discretion to consider extrinsic evidence outside the pleadings. Hixson v. Stickley, 493 SW.2d
471, 473 (Tenn. 1973). In the event that the trial court does consider extrinsic evidence, the
motion “shall betreated as one for summary judgment and disposed of asprovided in Rule 56.”
Tenn. R. Civ. P. 12.02; Hixson, 493 SW.2d at 473; Hunt v. Shaw, 946 S.W.2d 306, 307 (Tenn.
App. 1996). Accordingly, we will consider the trial court’s order as a ruling on a summary
judgment motion.

A motion for summary judgment should be granted when the movant demonstrates that
there are no genuine issues of material fact and that the moving party is entitled to ajudgment
asamatter of law. Tenn. R. Civ. P. 56.04. The party moving for summary judgment bears the
burden of demonstrating that no genuineissueof material fact exists. Bain v. Wells 936 S.W.2d
618, 622 (Tenn. 1997). On amotion for summary judgment, the court must take the strongest
legitimateview of the evidencein favor of the nonmoving party, allow all reasonableinferences
infavor of that party, and discard all countervailing evidence. Id. InByrdv. Hall, 847 SW.2d

208 (Tenn. 1993), our Supreme Court stated:

Onceit is shown by the moving party that there is no genuine issue of material
fact, the nonmoving party must then demonstrate, by affidavits or discovery



materials, that there is agenuine, material fact dispute to warrant atrial. Inthis

regard, Rule 56.05 provides that the nonmoving party cannot simply rely upon

his pleadings but must set forth specific facts showing that there is a genuine

issue of material fact for trial.

Id. at 211 (citations omitted) (emphasisin original).
Summary judgment is only appropriate when the facts and the legal conclusions drawn
from the facts reasonably permit only one conclusion. Carvell v. Bottoms 900 SW.2d 23, 26
(Tenn. 1995). Since only questions of law are involved, there is no presumption of correctness
regarding atrial court's grant of summary judgment. Bain, 936 SW.2d at 622. Therefore, our
review of thetrial court’ sgrant of summary judgment isde novo on therecord beforethis Court.
Warren v. Estate of Kirk, 954 SW.2d 722, 723 (Tenn. 1997).
Method g arguesthat theLegdativeadopiondf theUnifam Contribuion Among Tartfeesar’' SAG (UCATA)
dongwiththecaselaw of thisstatesupport the contention thet contributionisstill necessary tofarly dlocatefault
among the parties.
Theremedy of contributionwasseverdy limited by theadoption of comparativefaultinMcl ntyrev.
Ballenting 833SW.2d 52 (Ten. 1992). The Tenessee premeCourt discussed theeffectsof theadoption of the
new system on legal principles surrounding tort litigation including contribution.
[B]ecauseapaticular defendant will henoefarthbelisbleonly for thepercantege
of aplantiff’ sdameagesoocas oned by thet defendant’ snegligence, Stuations
whereadefendant hespaid morethen his” share’ of ajudgment will nolonger
aisg, andtherdforethe Uniform Contribution Among Tort-fessorsAdt, T.CA.
Sacs 29-11-101t0 106 (1980), will nolonger detlerminethegopartionment of
liability between codefendants.

Id. at 58.

Subsequent to Mclntyre, our Supreme Court has considered actions for contribution
arising under diverse facts. However, the Supreme Court’ slatest encounter with the question
of contribution arose in General Electric Co. v. Process Control Co., 969 SW.2d 914 (Tenn.
1998), an opinion released June, 1998, after this case was appealed to this Court.

The case cametothe Supreme Court on acertified question of law fromtheU. S. District
Court, Western District of Tennessee where General Electric had filed suit against Process
Control for contribution. Process Control filed a motion to dismiss and/or for summary
judgment, and the district court requested the Tennessee Supreme Court to addressthefollowing

certified question of law: “In actions that acarue after the decision in Mclntyre v. Balentine,

under what circumstancesisaclaim for contribution appropriate under Tennessee law?’ 1d. at



915.
The contribution action arose as aresult of the following facts as set out in the Court’s
opinion:

Douglas Huskey, aWisconsinresident, was employed by
A. O. Smith Corporation (*A. O. Smith”) as an electrica
engineer. In January of 1994, Huskey was calibrating meters on
aswitchboard at A. O. Smith’sfacility in Milan, Tennessee. The
switchboard was manufactured by the plaintiff, G. E. An
electrical arcing occurred on the switchboard while Huskey was
calibrating meters on the switchboard. The electrical arcing
caused severe burns and other injuriestoHuskey. The defendant,
Process Control, allegedly made negligent modificaitons to the
switchboard prior to Huskey’ s acadent.

Huskey and his wife filed a products ligoilitity claim
against G.E. in Wisconsin. Their claims were predicated upon
theories of negligence and strict liability. G.E.’s counsel was of
the opinion that Process Control would not be subject to personal
jurisdiction in the Wisconsin state court action. G.E., therefore,
did not attempt to join Process Control as a party. G.E. argued
during trial, however, that Process Control made negligent
modificationsto theswitchboard which caused Huskey’ sinjuries.

Thecasewasdecided by ajury under Wisconsinlaw. The
jury rejected the strict liability clam but returned a verdict in
favor of Huskey on a theory of a nelgigence. Fault was
apportioned by the jury as follows: 25 percent to Huskey, 32
percent to G.E. and 43 percent to A. O. Smith. Thejury was not
asked to assess fault against Process Control. G.E. satisfied the
Wisconsin judgment by paying the Huskeys approximately 2.6
million dollars.

Id. at 915-16.
In answering the certified question, the Court said:

Mcl ntyrev. Ballenting 833 SW.2d 52 (Tenn. 1992), did not “ completey
abolishtheremedy of contribution.” Bervoetsv. HardeRallsPontiac-
Olds Inc,, 891 SW.2d 905, 907 (Temn. 1994). Contributionmeay dill bevigdle
in the following limited circumstances:

1. casesinwhich priorto Mcl ntyrethecauseof action
aose thesuitwasfiled and the partieshad medeirrevocable
litigation decisonsbased on pre-Mdl ntyrelaw, sseOwens
v. Truckstopsof America, 915S.W.2d 420 (Tenn.
1996); Bervoetsv. HardeRallsPontiac-Olds, I nc.,
891 S.W.2d 905 (Tenn. 1994);

2. casinwhichjointand severd lighility continuestogoply
under dodrinessuch asthefamily purposedodring casssin
whichtortfeasorsact in concert or collectivelywithone
another, casesinwhichthedodrineof respondeat superior
pamitsvicaiousliability duetoanagency-typerdaionship,
or inthe " appropriate” productsliability case, see
Resolution Trust Corp. v. Block, 924 S\W.2d 354
(Tenn. 1996); Camper v. Minor, 915 SW.2d437 (Tenn.



1996); Owensv. Truckstopsof Amer.,915S.W.2d
420 (Tenn. 1996), or

3. inthe" gopropriatecasd’ inwhich“farmessdemands” see
Owens 915 SW.2d a 430 (dlowing contributionwhen
“fairnessdemands’); Bervoets, 891 S.W.2d at 907
(recognizing contribution in the “ appropriate case”).

Thethirddrcumdance however, isnot abroed“ catdhdl” provigonthet defests
thefundamenta conogatsof our comperativefauitlan. Thedrcumgtancesunder
which*farnessdemands’ should begpplicableonly whenfaluretodlow
contribution would impose an injustice.

Id. at 916.
Inhdding thet under the particular factsof thiscasean action for contribution may beviddle theCourt saik

Webdievethat fairnessdemandsan actionfor contribution basad uponthe
fdloningfactors (1) theHuskeys damwieslitigeted pursuant to Wisoondnlaw;
(2) ProcessContra may havebemn atartfessor contributingtoHuskey' sinjuries
butwasnat sugect toparsond jurisdidionintheHuskeys suit; and (3) GE wes
janty andseverdly ligbleunder Wiscongnlaw totheHuskeysfor any dameges
or fault assigned by the jury to other tortfeasors.

Id. at 916-17.
Methodis assartsthet itsauit for contribution shoul dbedlowed becauseit fall sunder bath the ssoond and third
arcumdancesset outin Generd Eledtric. After careful examination, wedisagreewithMethodie’ scontentionfor
reasons hereinefter set out.
Mehodstfird arguesthat thisisan gppropriateadtion for contribution becausethe perties* act{ ed)] in concart
or collectivdywithoneanother.” Smith sued Andersonfor medicd mepradticedleging thet hisstandard of carefell
bdow thet of thegandard of medical careinthecommunity basad upon theassartionsthat hefalled to properly use
gopropritedrugsand medicine, hefailed to proparly paform theangioplegly, hefaled torecognizethe seriousnessof
Smith' scondition, hefalledto ensureproper monitaring of Smith’ scondition after theangioplagty, and hefaled to
promptly and properly treat Smith’s condition. Smith sued Methodist for the negligent acts of its nurses

a falingtousediagnodtictoolsandinformation avallableto determineMrs
Smith’s condition;

b) failing to properly monitor Mrs. Smith’s condition;

c) failing to promptly and properly diagnose Mrs. Smith’s condition;
d) failing to promptly and properly treat Mrs. Smith’s condition;

e falingto promptly recognizeand propery respond tosgnsand symptoms of
Mrs. Smith’s condition;

f) fallingtopromptly and praperty document thecoursedf Mirs Smith scondition

and treatment; and

g falingto promptly and property communicateand consitwithaphysdanor
ather qudified hedth careprovider possessing thetraining, experienceand ill
necessary to promptly and properly diagnose and treat Mrs. Smith’s condition.

If therewasnegliganceonthe pat of both of theseparties they couldbedenomingtedjaint tortfessorsbecause



of thar dlegedjaint concurrent negligence. Prior toMcl ntyre thiswouldrender themjointly and severdly ligble
Mdl ntyrespedificaly noted thet &t leest asto ordinary joint tortfeasors joint and severd lighility isnolonger vidble
inTennesee. SeeMcl ntyre 833SW.2d & 58. Thedutiesand regponshilitiesof thenursesontheonehandand
thesrgeon ontheother aredisinaly different, and thedlegations againgt them concem sperateand urd aied adions
“A personisdeemedtoact in concert when heactswith ancther to bring about somepreconceivedresult.”
Black’sLawDictionary, 262 (5thed. 1979)(emphasisadded); seealsoVancev. Billingsly, 487 F. Supp.
430,442 (ED. Ten. 1980). Any doult sstowhether therewasaconoat of adionbewenthephysdanandthenurse
isdigodled by Method s’ ssatementsinitsansver to plantiff’ samended complaint: “[1]f any injuriesor damages
dlegedy suffered by plaintiffsresuited fromnegligant adts uchwerethesdle, direct and proximeteresult of theacts
of third partiesfor whoseactsM ethodistisnat lighleunder thedoctrineof resoondeet Superior or any ather theory.
Such patiesindudeDr. Keth G. Anderssnand hisemployer, TheSLtheland Clinic, Inc....” Accordingly, Methodist
is not entitled to pursue contribution onthe grounds that the parties were ading collectively or in concert

Methodis next assartsthat inaccordencewiththeprinciplesset outin General Electric, thepresent case
presentsan“ gopropriaecass’ inwhichfarnessdemandsthat contribution bedlowed. 1t besesthisargument onthe
dlegationsthet Smithdid nat want toindude Anderson asadefendart intheoriging sLit, and thet Andersonintended
tohdp Smithwinalargeverdict againg Methodis.? Methodist dlegesthat for theseressonsit wesforoed tosatlethe
suit, and should now be allowed to seek contribution from Anderson.

Methodig further arguestiat & stuaioninwhichaplantiff and adefendent areworking together to attempt
tosscureaningpproprigtedlocation of fault, isexactly thesort of Stuationinwhichfaimessdemandsthet anaction
for contribution behd dgppropriate” Wedisagree InGeneral Eledtric, the partieshed no chanceto bring Process
Conird intotheadtionbecausedf aladk of juridiction. Therefore, itwasimpossbletoassessfault usngtheprindples
setforthinMcl ntyre Without allowing asuit for contribution, it would havebeenimpossblefor General
Eledtrictoreducethedamegesby assessng fault ontheather defendants. However, wedo not haveastuation thet
evengpproximatesthestuationin General Electric. Infact, wehaveastuaioninwhichthedefendantswere

joined in an action, and one party decided to settle instead of go to trial.

*Counsel for Anderson apparently sent Methodist’s attomeys a letter stating in pertinent part:

Apperantly, thehosaital thought wewouldrdl over and contributetoasatiement
whenyou hiredanexpatin Atlantatoatadk Dr. Anderson. Plesselet measaure
youanddl involved onbehdf of thehosaitd thet wewill not contributeonered
centtoasgtiement andtheat | will doeverything thet | possbly candotoinsure
that alargeverdict, induding punitivedamages, resultsagaing Methodigt
Hospitals as areault of thistrial.
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A dear explandtion of how comparativefault should beused to supersedetheremedy of contributionisfound
inOwensv. Truckstopsof Am., 915 SW.2d 420 (Tenn. 1996). Owensexaminedtheearlier opinion of
Bervoetsv. HardeRallsPontiac-Olds, | nc., 891 SW.2d 905 (Tenn. 1994), acaseonwhichMethodigt relies
to assart that contribution should bedlowed inthe caseat ber. In Bervoets the Tennessee SupremeCourt dlowed
agutfor contributionwhenaplantff injuredin an automobileacd dent sued severd defendants Onedf thedefendants
enteradintoasatiement agreament withtheplaintiff whichrd eesed thedamsagaing dl the parties and subssquently
sought contribution from the other tortfeasors.

The Owens Court explained this ruling:

ThehddinginBervoetswasthet under comparativefaut, Jacksonand Adenec,

Inc. werenatjointly and severdly lisbleto the plantiff, but, Jackson, whopad

theplaintiffs damagesinfull, wouldbedlowed, in that trangtional case,

toassartadaimfor contribution againg Adanec, Inc. sothet lighility would be

a1, asexplaned onthepetition toreheer, according to“ the percentage of

fault attributable to each of the defendants.”

Had the plaintiff’s cause of action in Bervoets arisen

subsequent to the adoption of comparativefault, Jackson, inan

effortto reduce the extent of hisliability, would havealleged in

his answer that Adanac, Inc. caused or contributed to the

damages, and the plaintiff, on pain of recovering lessthan full

damages, would have amended his complaint pursuant to

Section 20-1-119 to assert a claim against Adanac, Inc. Thus,

the purpose of comparative fault, the assessment of liability in

proportion to fault, would have been accomplished without the

proceedingto enforce contribution, which was made necessary

in Bervoets because the time within which the plaintiff could

assert a claim against Adanac, Inc. directly had expired when

Mclntyre was decided.
Id. at 429 (emphasis added).

Methodist’s reliance on the Uniform Contribution Among Tort-feasors Act,
T.C.A. 8§ 29-11-101 through § 29-11-106 (1980) is misplaced. The Act applies only to those
situationswhere* two(2) or more personsarejointly or severaly liableintort for the sameinjury
to person or property or for the same wrongful death.” T.C.A. § 29-11-102. Mclntyre ended
joint and several liability for the concurrent acts of tortfeasors, and General Electric explains
thoseinstanceswhere T.C.A. § 29-11-101 et seq. would be applicable. Thethird circumstance
mentionedin General Electricfor theapplicahlity of contribution, i.e., wherefarnessdemands,
isexpressed by theCourt with the caution that it is not a catch-all provision and is not meant to

defeat “the fundamental concepts of our comparativefault law.” General Electric, 969 SW.2d

a 916. What Methodig seeks in this action would defeat the fundamental concept of



comparative fault, because, the concept envisions allocation of fault in one proceeding, insofar
aspossible. SeeOwens, 915 S.W.2d 420, 425 (Tenn. 1996). Methodi st had every opportunity totake
thiscasetotrid, present evidenceagaingt itsco-defendantsAnderson and Sutherland and then havethejury decide
percentagedf faultand assessdamegesamong thedefendants: Methodist chosenat totakethiscourseand now mugt
livewiththeconsequences. It matterslittiethat Smithdid not wishto prosscuteher damagaingt Anderson because
itisbasictoour sygem of juticethet inaivil actionstheplaintiff isin contral of her own caseand canprocesdasshe
seesfit.

Todlow defendantsto seoond-guessaplaintiff’ stadticsintrying alawsLitwould openaPandora sBox in
evay caeinvavingmutipledefendants To falow Method s’ sargumeant toitscondusonwouldalow addfendant
agangwhomaverdictisrendered to sask contribution ontheground thet plaintiff’ strid tacticsresuitedinaverdic
in favor of a co-defendant. Such aresult would be incongruous.

Faimessdoesnat requirethet adefendant, inan adtion thet couldhave beentried onthemeritswithcomplete
dlocaiondf fauit, bedlowed tovountarily ootainard eeseof anon-sattling defendant, and then suefor contribution.
To alow such aresult fliesin the face of the entire principle of comparative fault as pronounced inMcln

The order of thetrial court is affirmed. Costs of appeal are assessed to the appellant.

W. FRANK CRAWFORD,
PRESIDING JUDGE, W.S.

CONCUR:

DAVID R. FARMER, JUDGE

HOLLY KIRBY LILLARD, JUDGE



