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Factual and Procedurd History

Harold L. Jenkins (“Decedent”), professionally known as Conway Twitty, died on
June 5, 1993. Prior to his death, the Decedent executed a last will and testament and two codicils
bequeathing $50,000.00 to VVelmaDunaway, the Decedent’s mother, and the remainder of hisestate
to Joni Jenkins, Kathy Jenkins, Jimmy Jenkins, and Michael Jenkins (“ Children”), the Decedent’s
four adult children. On June 14, 1993, these documents were admitted to probate and Hugh Carden
and Donald Garis (“ Co-Executors’) were appointed to serve as the co-executors of the Decedent’s

estate.

TheDecedent’ ssurviving spouse, DoloresHenry Jenkins (* Surviving Spouse”), filed
a petition for an elective share of the Decedent’s estate on Decembe 10, 1993. A dispute
subsequently arose among the parties regarding the proper calculation of the Surviving Spouse’s
elective share. Consequently, the Decedent’s daughters Joni and Kathy Jenkins filed a motion
requesting that the trial court make a determination regarding the value of the Surviving Spouse’s
elective share. Additionally, the Co-Executors filed a motion seeking partial summary judgment
regarding certain legal issues pertinent to the calculation of the Surviving Spouse’ s elective share.
After a hearing, the trial court held (1) that the Decedent’ s net estate did not include proceeds of
certain life insurance policies that had been assigned to and were paid directly to Temple Medley,
the Decedent’ sex-wife, (2) that, when cal cul ating the amount of the Decedent’ snet estae, thevalue
of the Decedent’s real property should be reduced by the anount of indebtedness secured by this
property, (3) that the value of the Decedent’s net estate should reflect any appreciation or
depreciation of the Decedent s assets occurring prior to the setting aside of the Surviving Spouse’s
elective share, and (4) that the Surviving Spouseis entitled to receive a one-third fixed share of the
incomeearned by the Decedent’ sassetsprior to the distribution of her elective share. The Surviving
Spousefiled amotion to reconsider, arguing that the changing fraction method, rather than the fixed
fraction method, should be used when calculating her share of the income generated by the assets

in the Decedent’ s estate prior to the distribution of her eective share. The trial court granted the



motion and amended its prior ruling to reflect that the Surviving Spouse s share of this income

should be calculated using the changing fraction method.

The Co-Executors subsequently filed a motion seeking instructions from the court
regarding the disposition of the Decedent’ sintellectual property.* After a hearing on the matter, the
trial court entered an order allowing the Children and the Surviving Spouse to determine the fair
market value of the intellectual property by bidding on this property. The court’s order further
provided that theintellectual property would be distributed to the highest bidder and that the amount
of the winning bid would be charged against that party’s share of the Decedent’s estate. After
placing the highest bid, the Children filed amotion requesting the court to direct that the Surviving
Spouse is not entitled to a share of the income generated by the Decedent’ s intellectual property.
The trial court entered an order denying the motion. Additionally, the court entered an order

designating several of its prior rulings as final and appealable. This appeal followed.

I ssues and Standard of Review

The issues raised on appeal, as weperceive them, ae as follows:

l. Whether the proceedsof certainlifeinsurancepolicies
that had been assigned to and were paid directly to the
Decedent’s ex-wife should be included in the
Decedent’ s net estate.

. Whether, when cal culating the Decedent’ s net estate,
the value of the Decedent’s property should be
reduced by the amount of indebtedness secured by
this property.

1. Whether the Surviving Spouseisentitled to ashare of
the income earned by the Decedent’ s assets prior to
the distribution of the Surviving Spouse's dective
share.

IV.  Assuming that the Surviving Spouse is entitled to a
share of this income, whether her share should be
determined using the changing fraction method of
calculation.

V. Assuming that the changing fraction method should be used

This asset consists of three categories of property including (1) the right to receive future
songwriter royalties, (2) the right to receive future recording artist roydties, and (3) theright to
receive incomefrom licensing agreements and other enumerated intellectual properties.



when cal culating the Surviving Spouse’ sshare of thisincome,
whether the changing fraction method should also be used
when calculating her share of the administrative expenses
associated with the generation of the income.

VI.  Whether the Surviving Spouseisentitled to ashare of
the income generated by the Decedert’ s intellectual

property.

Each of theforegoing issuesinvolvesaquestion of law. Thus, wereview theruling of thetrial court
de novo with no presumption of correctness. See, e.g., Bell v. Icard, Merrill, Cullis, Timm, Furen

and Ginsburg, 986 S.W.2d 550, 554 (Tenn. 1999)(citations omitted); T.R.A.P. 13(d).

Life Insurance Proceeds

Prior to his marriage to the Surviving Spouse, the Decedent was married to Temple
Medley. In conjunction with their divorce, the Decedent and Ms. Medley entered into a property
settlement agreement requiring the Decedent to assign to Ms. Medley life insurance proceeds
sufficient to pay his outstanding alimony obligation. The Decedent then executed collatera
assignments of five insurance policies purchased by the Decedent from Executive Life Insurance
Company (“ExecutiveLife”). With these assignments, the Decedent transferred toMs. Medley “all

right, title and interest” in these policies, including the following enumerated rights:

1. The sole right to collect from the Insurer the net
proceeds of the Policy when it becomes a claim by
death or maturity;

2. The soleright to surrender the Policy and receive the
surrender value thereof a any time provided by the
terms of the Policy and at such other times as the
Insurer may alow;

3. The soleright to obtain one or moreloans or advances
on the Policy, either from the Insurer or, at any time,
from other persons, and to pledge or assign the Policy
as security for such loans or advances;

4. The sole right to colled and receive any and all
distributions or sharesof surplus dividend depositsor
additions to the Policy now or hereafter made or
apportioned thereto, and to exercise any and dl
options contained in the Policy with respect thereto;
provided, that unless and until the Assignee shdl
notify the Insurer in writing to the contrary, the
distributions or shares of surplus, dividend deposts



and additions shall continue on theplaninforceat the
time of this assignment; and

5. The sole right to exercise all nonforfeiture rights
permitted by the termsof the Policy or allowed by the

Insurer and to receive all benefits and advantages
derived therefrom.

However, the Decedent expresdy reserved the following specificrights:

1 The right to collect from the Insurer any disability
benefit payable in cash that does not reduce the
amount of insurance;

2. Theright to designate and change beneficiary; and

3. The right to elect any optional mode of settlement
permitted by the Policy or alowed by the Insurer; but
the reservation of these rights shdl in no way impair
the right of the Assignee to surrender the Policy
completely with all its incidents or impair any other
right of the Assignee hereunder, and any designation
or change of beneficiary or election of a mode of

settlement shall be made subject to this assignment
and to the rights of the Assignee hereunder.

The Decedent exercised the second of these reserved rights, naming his estate as the beneficiary of
each of the five life insurance policies. After the Decedent’s death, Executive Life paid
$2,045,000.00 of the proceeds of these policiesdirectly to Ms. Medey. After recdving arelease
from Ms. Medley, Executive Life then paid the remaining $2,090,488.80 of these proceeds to the

Co-Executors of the Decedent’ s estate.

The amount of a surviving spouse’s elective shareis governed by section 31-4-101
of the Tennessee Code Annotated. Under the version of this statute that wasin effect on the date of
the Decedent’ s death, the Surviving Spouse’ s elective share is equal to one-third of the Decedent’s
net estate. See Tenn. Code Ann. § 31-4-101(a) (Supp. 1993).> This statute defined the term “net

estate” asfollows:

?In 1997, the Tennessee Generd Assembly eliminated this provison and replaced it with
an accrual-type elective share statute. See 1997 Tenn. Pub. Acts ch. 426, 8 17. Under the current
statute, the surviving spouse’ s share of the decedent’ s net estate is calculated accordingto the
length of time that the decedent was married to the surviving spouse. See Tenn. Code Ann. 8 31-
4-101(a) (Supp. 1998)(effective January 1, 1998).



Thenet estate includes all of the decedent’ sreal and personal
property subject to disposition under the terms of the decedent’ swill
or the laws of intestate succession reduced by funera and
administrative expenses, homestead, exemptions and year’ s support.

Tenn. Code Ann. § 31-4-101(b) (Supp. 1993).% The crucial question in the instant case is whether
the life insurance proceeds that were paid directly to Ms. Medley qualify as “property subject to
disposition under the terms of the decedent’ swill or the laws of intestate succession.” Noting that
the Decedent’ sestate was the named beneficiary of these palicies, the Surviving Spouse contends
that the proceeds pad to Ms. Medley are subject to disposition under the Decedent’ swill. The Co-
Executorsand the Children, however, argue that these proceedsnever became part of the Decedent’ s

estate and thus are not subject to disposition under the Decedent’ s will.

In Phippsv. Watts 781 S.\W.2d 863 (Tenn. App. 1989), thisCourt considered alife
insurance issue similar to the one raised in the case a bar. The decedent’s estate received
$94,000.00 as the beneficiary of alifeinsurancepolicy. Seeid. at 864. The executor argued that
the proceedsof thispolicy qualified as*exemptions’ within the meaning of section 31-4-101(b) and
thus should not beincludedin the decedent’ s net estate when cal cul ating the amount of the surviving
spouse’ s elective share. Seeid. at 865. We disagreed, finding that these exemptions include only
the items of personal property listed in section 30-2-101. Seeid. We recognized, however, that
there are some circumstances under which life insurance proceeds should not beincluded in the

decedent’ s net estate, stating as follows:

[ T]here have been cases where insurance proceeds have been held to
be exempt from the claims of the dissenting widow. But, thesecases
turned on the fact that the insurance never became a part of the
decedent’ s estate—not on the fact that the insurance was one of the
exemptions mentioned in Tenn. Code Ann. § 31-4-101(b).

3This provision was also amended in 1997. See 1997 Tenn. Pub. Acts ch. 426, § 17.
Currently, subsection (b) provides as follows:

The value of the net estate includes all of the decedent’ s real and personal
property subject to disposition under the provisions of the decedent’ s will or the
laws of intestate succession, reduced by the following: secured debts to the extent
that secured creditors are entitled to realize on the applicable collateral, funeral
and administration expenses, and award of exempt property, homestead allowance
and year’ s support allowance.

Tenn. Code Ann. 8§ 31-4-101(b) (Supp. 1998)(effective January 1, 1998).



|d. at 866. We then concluded as follows:

We think that the plain language in the 1972 amendment
makes the proceeds of life insurance payableto atestate estate a part
of the estateregardl ess of the disposition of theinsurance proceedsin
thewill. Theinsuranceis still exempt from the claims of creditors
but is an asset of the estate “as ordinary cash.” Thus, the insurance
would be part of the estate for the purpose of calculating the
dissenting widow’ s elective share.

Applying Phipps to the facts of the case at bar, we agree with the Co-Executors and
the Children that the life insurance proceeds that were paid directly to Ms. Medley should not be
included in the Decedent’ s net estate. Unlike the insurance proceeds in Phipps, these funds were
not “payable to a tedate estate.” Each of the collateral assgnments executed by the Decedent
transferredto Ms. Medley “[t]he soleright to collect from the Insurer the net proceeds of the Policy
when it becomes a claim by death or maturity.” Thus, theinsurance proceedswere payable toMs.
Medley rather than to the Decedent’s estate Recognizing its obligation under the assignments,
Executive Life paid $2,045.000.00 of the insurance proceeds directly toMs. Medley. These funds
were not deposited into the estate’s bank account and at no time did they become subject to the
control of the Co-Executors. Consequently, the insurance proceeds paid directly to Ms. Medley
never became part of the Decedent’ s estate and thuswere not “ sulject to disposition under theterms
of the decedent’ swill” asrequired by section 31-4-101(b). Accordingly, we affirmthetrial court’s
conclusion that these proceeds should not be included in the Decedent’ s net estate when cal cul ating

the amount of the Surviving Spouse's el ective share.

Secured Debts

At thetimeof hisdeath, the Decedent owned certain assets that were encumbered by
secured debt. Thetrial court heldthat, for purposes of cal culating the Surviving Spouse’ s elective
share, only the Decedent’s equity in this property should be included in the net estate. The Co-

Executorsand the Children egree with theruling of thetrial court. The Surviving Spouse, however,



contends that her elective share should be calculated without regard to the secured debts of the

Decedent.

Thestatutory procedurefor cal culating asurviving spouse’ sel ective shareisset forth

in section 31-4-101 which, on the dateof the Decedent’ s death, provided as follows:

(a) A decedent’ ssurviving spousehastheright to elect to take
an elective share. The elective share is one third (1/3) of the
decedent’ s net estate as defined in subsection (b). Theright to elect
an elective share is available to the surviving soouse of an intestae
decedent and atestate decedent if the surviving spouse el ects aganst
the decedent’s will. When the elective share is determined, it is
exempt from the unsecured debts of the decedent incurred after April
1, 1977. In determining the elective share, it is not reduced by any
estate or inheritance taxes.

(b) The net estate includes all of the decedent’s rea and
personal property subject to disposition under the terms of the
decedent’ swill or thelaws of intestate succession reduced by funeral
and administration expenses, homestead, exemptions and year's
support.

Tenn. Code Ann. § 31-4-101 (Supp. 1993). When construing this statute, we mug attempt to
ascertain and give effect to the intent of its drafters, looking primarily to the natural and ordinary
meaning of the words used. See, e.g., Browder v. Morris, 975 SW.2d 308, 311 (Tenn. 1998). If,
after examining thesewords, the purposeof section 31-4-101 remains unclear, we may then look to
thehistory of thisprovision asevidence of legidativeintent. SeeKendrick v. Kendrick, 902 SW.2d

918, 923 (Tenn. App. 1994)(citations omitted).

Section 31-4-101(a) specifically provides that the surviving spouse’ s elective share
is exempt from the decedent’ s unsecured debts. See Tenn. Code Ann. § 31-4-101(a) (Supp. 1993).
The Co-Executors and the Children argue that this language implicitly suggests that the elective
share is not exempt from the Decedent’s secured debts and that, therefore, the value of the
Decedent’ s encumbered property must be reduced by the amount of the Decedent’ s secured debt
beforethisproperty isincluded inthenet estate. Although weagreethat thereisno exemptionunder
section 31-4-101(a) for the secured debts of the Decedent, we donot think that thisomission in any
way affects the calculation of the Surviving Spouse’s elective share. Rather, it affects only the

priority of payment. The unsecured debt exemption is preceded by the phrase “[w]hen the elective



share is determined,” indicating that the exemption becomes relevant only after the Surviving
Spouse' s elective share is caculated. Thus, we find that the failure of the drafters to provide an
exemption for the Decedent’ s secured debts in section 31-4-101(a) has no impact on the resolution

of the case at bar.

In support of their position, the Co-Executors and the Children also rely on the
language in subsection (b) stating that the net estate includes all property tha is “subject to
disposition under the terms of the decedent’ swill or the laws of intestate succession.” Essentially,
they arguethat only the equity in the Decedent’ sencumbered property, rather thanitsfull fair market
value, is subject to disposition under the terms of the Decedent’s will. This argument, however,
addressesthe val uethat should be assigned to the Decedent’ sencumbered property, not whether this
property should beincluded inthe Decedent’ snet estate. The encumbered assetswereowned by the
Decedent at the time of his death. Although this propety remained subject to valid security
interests, the Decedent was entitled to and did in fact dispose of the encumbered assets under his
will. Thus, we reject the contertion of the Co-Exeautors and the Children that the “subject to
disposition” language in section 31-4-101(b) requiresareduction in the net estate by the amount of

the Decedent’ s secured debit.

Contrary to the position of the Co-Executorsand the Children, the Surviving Spouse
contends that section 31-4-101(b) does not require a reduction for the Decedent’ s secured defis.
Subsection (b) expressly providesthat, when cal cul ating the net estate, the decedent’ sproperty must
be reduced by certain enumerated items including (1) funeral and administration expenses, (2)
homestead, (3) exemptions, and (4) year’s support. See Tenn. Code Ann. § 31-4-101(b) (Supp.
1993). Thedrafters of thisprovision did not include the Decedent’ s secured debts among the items
listed above. Although this omission does not conclusively resolvetheissuein the case at bar, itis
consistent with the Surviving Spouse’ s contention that the net estate should be cal culated without

regard to the Decedent’ s secured debts.

Asstated above, the Decedent’ sencumbered property is subject to disposition under
the Decedent’ s will and thus should be included in the net estate. The parties disagree, however,

regarding the value that should be assigned to this property. Section 31-4-101 does not spedfically



addressthis disputed issue. Consequently, we think that, with respect to the value that should be
assigned to a decedent’ s encumbered property, there is morethan one reasonable interpretation of
this provision. When a statute being construed does not yield a single, clear interpretation, it is
appropriateto consider the legislative history of the provision in order to ascertain the intent of its
drafters. See Statev. Carter, 952 S\W.2d 417, 419 (Tenn. 1997) (citations omitted). Seealso State
v. Patton, 898 SW.2d 732, 737 (Tenn. Crim. App. 1994) (“If, however, reasonably informed
persons could differ asto the meaning of that section in the context of the chapter, there must be an
authoritative interpretation.”). Thus, in the case at bar, we find it necessary to examine the

legidlative history of section 31-4-101.

In 1977, the Tennessee General Assembly enacted a statute defining the term * net

estate” asfollows:

The net estate shall include all of the decedent’ s property reduced by
funeral and administration expenses, the payment of taxes,
homestead, exemptions, and year’ ssupport.

1977 Tenn. Pub. Acts ch. 25, § 3 (codified as Tenn. Code Ann. § 31-602(b) (Supp. 1978)).* As
originally drafted, thisstatute provided that the property in the net estate shall bereduced by “funeral
and administrative expenses, homestead, exemptions and year’ s support, and debts and charges
against theestate” H. R. 334, 90th General Assembly (1977)(emphasis added). The phrase“and
debts and charges against the estate” was removed, however, prior to the enactment of the statute.
Thissuggeststhat the General Assembly considered the secured debt issueraised in the case at bar
and concluded that, when calculating the net estate, the decedent’ s property should not be reduced

by the amount of debt that is secured by this property.

Section 31-4-101(b) wasfurther amended in 1997 and currently providesasfollows:

The value of the net estate includes all of the decedent’ sreal
and personal property subject to disposition under the provisions of

*This provision was renumbered in 1984. See Tenn. Code Ann. § 31-2-103
(1984)(amended by 1985 Tenn. Pub. Acts ch. 140, 8§ 28 (codified as Tenn. Code Ann. § 31-4-
101(b) (Supp. 1985))).



the decedent’ swill or thelaws of intestate succession, reduced by the
following: secured debts to the extent that secured areditors are
entitled to realize on the applicable collateral, funeral and
administration expenses, and award of exempt property, homestead
allowance and year’ s support allowance.

Tenn. Code Ann. § 31-4-101(b) (Supp. 1998)(emphasis added). Thisversion of the staute became
effective on January 1, 1998 and thus was not in effect on the date of the Decedent’ s death. See
1997 Tenn. Pub. Actsch. 426, § 26. Nevertheless, we think that thisamendment is relevant to our
construction of the prior statute. Unlike the version of section 31-4-101(b) that appliesto the case
at bar, the current version of this statute specifically provides that the surviving spouse’s elective
share should be reduced by the decedent’s secured debts. Although the drafters of the 1997
amendment included this language regarding secured debts, they did not alter the “subject to
disposition” language of the statute. This suggests that “all of the decedent’s real and personal
property subject to disposition under the provisions of the decedent’ swill” must be included in the
net estate based onitsfair market valuerather that the decedent’ sequity inthisproperty. Otherwise,
the current version of section 31-4-101(b) would effectively provide for a double reduction in the
net estate by the amount of the decedent’ ssecured debt.> Thus, the fact that the drafters of the 1997
amendment did not alter the “subject to disposition” language supports the Surviving Spouse’s
contention that thislanguage does not require areduction for the secured debt of the decedent before

inclusion of the decedent’ s property in the net estate.

Although we are unaware of any Tennessee cases addressing the pred seissueraised
in the case at bar, we have examined three casesinvolving arelated estate and inheritance tax issue.
InWilliamsv. Commissione of | nternal Revenue 103 T.C. 451 (1994)(“Williams|”), the probate

court cal culated the surviving spouse’ s el ective share without regard to the decedent’s secured debts

*Assume for examplethat the decedent died owning a piece of real property with afar
market value of $200,000.00. At the time of the decedent’ s death, however, this property was
subject to secured debt totaling $50,000.00. Under theinterpretation of the “ subject to
disposition” language espoused by the Co-Executors and the Children, this property would be
included in the decedent’ s net estate only to the extent of the decedent’ s equity in the property or
$150,000.00. The aurrent version of section 31-4-101(b), which shares the same “ subjed to
disposition” language as the statute that is applicable to the case at bar, further providesfor a
reduction in the net estate equal to the amount of the decedent’ s secured debts. Thus, the
$150,000.00 in the decedent’ s net estate would again be reduced by $50,000.00. Because we do
not think this was theresult intended by the drafters of section 31-4-101(b), we declineto
construe the “ subject to disposition” language of the statute in the manner suggested by the Co-
Executors and the Children.



and satisfied the el ective share using certai n unencumbered assetscontai ned in the decedent’ sestate.
Seeid. at 453, 453 n.4. In asubsequent action in federal tax court, the estate argued that its marital
deduction included the entire amount of the surviving spouse’'s elective share. Seeid. at 453-54.
The tax court disagreed, holding that, when determining the marital deduction, the surviving
spouse’ s el ective sharemust be reduced by a proportionate share of the decedent’ s secured debts.
See id. at 464. Additionally, in Estate of Williams v. Huddleston, 938 SW.2d 415 (Tenn.
1997)(“Williams|11™), the Tennessee Supreme Court considered whether the entire amount of the
surviving spouse’ s elective share qualifies for the marital deduction for purposes of calculating the
amount of state inheritance tax owed by the decedent’s estate. Seeid. at 418. The court reached a

different conclusion than the tax court in Williams 1, holding as follows

[A]ssuming that the elective share was determined and funded
according to law, which is not decided in this case, the property
constituting the elective share passed from the decedent to the
surviving spouse, and “an amount equal to” the full value of the
elective share qualifies for the marital deduction under Tenn. Code
Ann. 8 67-8-315(a)(6).

Id. at 419. The court expressly stated that its holding does not serve as authority for the resolution
of certain pretermitted issues, including those related to the calculation of the surviving spouse’s
elective share. Seeid. at 418. Despite this limitation, the court stated by way of dicta that “if
property subject to the decedent’ s secured debtsisincluded in the elective share, asit may be, only
the value of the property in excess of the debt secured would be included in determining the value
of the elective share and also the marital deduction.” Id. at 419 (footnote omitted). Additionaly,
the court commented that “[t]he procedure followed by the probate court constitutes a significant
departure from prior law and may invite examination of Section 31-4-101 by the legidlature.” 1d.
at 418 n.2. Finaly, in Estate of Tenenbaum v. Commissioner of I nternal Revenue 112 F.3d 251
(6th Cir. 1997), the Sixth Circuit Court of Appealswas presented with an issue identical to the one
raised in Williams 1. Seeid. at 252. Reying on the ruling of the Tennessee Supreme Court in
Williams 1, the Sixth Circuit held that, when calculating the federal marital deduction, the esate
isnot required to reduce the surviving spouse’ s elective share in order to reflect the extent to which

the elective share is burdened by the decedent’ s secured debts. Seeid.



As noted above, the courtin Williams |11 limited its holding to the narrow tax issue
with which it was presented. For the same reasons cited in Williams I 1, we think that Williams |
and Estate of Tenenbaum should be similarly limited. The specific issue raised in these cases
involved the calcul ation of the marital deduction, not the proper method of cal culating the surviving
spouse’ selective share. Thus, although Williams|, Williams| 1, and Estate of Tenenbaumcontain
dicta regarding the calculation of the elective share, we do not think that these comments are

controlling with respect to the secured debt issue raised in the case at bar.

Based on the legidative history of section 31-4-101, wefind that, under the version
of this provision that was in effect on the date of the Decedent’ s death, the net estate should be
calculated without regard toany debtsthat were secured by the Decedent’ s property. Thus, thetrial
courtintheinstant caseeredinitsconclusion that only the Decedent’ sequity inthisproperty, rather

than its fair market value, should be included in the net estate.

Income

During the administration of the Decedent's estate, the Decedent’s assets have
generated a substantial amount of income. The trial court held that the Surviving Spouse was
entitled to a one-third fixed fractional share of thisincome. The court subsequently amended its
ruling to reflect that the Surviving Spouse’s share of this income should be determined using the
changing fraction, rather than thefixed fraction, method of calculation. Asaninitial matter,wemust
determine whether the Surviving Spouseisentitled to aportion of the income receved by the estate
after the death of the Decedent. Assuming that thisquestionisanswered in the &firmative, we must

then consider the proper method of calculating the Surviving Spouse’ s share of thisincome.

In Merchants & Planters Bank v. Myers, 644 SW.2d 683 (Tenn. App. 1982), this
Court was presented with facts somewhat analogous to those of the caseat bar. On the date of his
death, the decedent owned a one-half undivided interest in the Myers Chevrolet Building. Seeid.
at 685. On tax returns filed by the estae, the executor estimated that the value of the decedent’s
interest in this property was $95,000.00. Seeid. at 686. For purposes of determining the surviving

spouse’ s elective share, however, the parties stipul ated that the value of the decedent’ sinterest was



$120,000.00. Seeid. at 685. Thetrial court subsequently granted a petition to sell the decedent’s
interest in the Myers Chevrolet Building for $97,500.00, finding that this amount was equal to the
“fair and reasonable market value” of the decedent’s one-half interest. Id. at 686. Thereafter, the
executor filed a petition seeking instructions from the trial court regarding the calculation of the
surviving spouse's elective share. Seeid. at 685. The trial court ruled that the effective date for
purposes of determining the surviving spouse’ s el ective share was the date of the decedent’ s death.
Seeid. at 686. Although thisCourt upheld thetrial court’sruling on appeal, we further commented

asfollows:

Anadjustment isrequired when thereis either appreciation or
depreciation of assets prior to distribution of the spouse’s elective
share. . ..

The evidence adduced at the partition hearing suggests the
stipulated value of the Myers Chevrolet Building did not reflect the
property’s true value as the parcel was valued on tax returns at
$95,000.00. The estate has been under administration for
approximately four yearsand the widow should properly shareinany
gains or losses experienced prior to the distribution of her share.
Upon remand, the executor isdirected to take into account all gains
and losses as of the time of the distribution and adjust the widow’s
elective share accordingly.

The issue considered by the court in Myers was whether appreciation and
depreciation should be taken into account when cal culating the surviving spouse’s elective share.
Thus, the Myers court did not specifically address whether income received during the
administration of the decedent’s estate should also be considered when calculating the surviving
spouse’s elective share. Nevertheless, we find that the rationale applied in Myers is equally
applicableto the case at bar. The Decedent’s estate has been under administration for nearly six
years. Asaresult of various disputes among the parties, the Co-Executors have yet to distribute the
Surviving Spouse's elective share. Like the court in Myers, we think that the Surviving Spouse

should share in any gains or losses experienced by the Decedent’ s estate prior to the distribution of



her elective share.® Such gainsincludeincome generated by property owned by the Decedent at the
time of hisdeath. Inlight of the lengthy period of administration in the case at bar, we think this
result is equitable for all interested parties. This result also encourages the prompt administration
of estates. Thus, we conclude that thetrial court properly determined that the Surviving Spouseis
entitled to a share of the income received by the Decedent’s estate prior to the distribution of her

elective share.

Whenruling that the Surviving Spouse’ s share of the af orementioned income should
be determined using the changing fraction method of calculation, the trial court relied on the
rational e set forth in Estate of Greenfidd, 398 A.2d 983 (Pa. 1979). In Greenfield, thetrial court
directed that the changing fraction method, rather than the fixed fraction method, should be used
when allocating appreciation of the decedent’ s assets that occurred during the administration of the
decedent’ sestate.” Seeid. at 986. Thetrial court explained the difference between thefixed fraction

and the changing fraction method asfollows:

When the fixed fraction method is used, the principa is
distributed and the gains and losses are charged according to the
statutory percentage. . . . In essence, the fixed fraction method treats
the legacies and taxes which had been paid and the advance
distributions which have been made as if they were still part of the
corpus, when, in fact, they no longer are part of the estate. As a
result,in many instances, the non-elective portion sharesin gainsand
losses in a proportion which did not in fact exist when the gains or
losses were realized.

[ T]hechanging fraction method all ocatesthe gainsand | osses
realized on the principal of an estate among those who are in fact
owners of the principal at that time in the same proportions as their
respective interests in the existing balance.

Id. at 985-86.2 On appeal, the Pennsylvania Supreme Court affirmed the ruling of the trial court,

®At least fourteen other jurisdictions also recognize that a surviving spouseis entitled to a
share of the profits or income earned prior to the distribution of his or her elective share. See
Charles C. Marvel, Annotation, Extent of Rights of Surviving Spouse Who Electsto Take
Against Will in Profits of or Increasein Vaue of Estate Accruing After Testator’s Death, 7
A.L.R.4th 994-95 (1981)(citations omitted).

"The appellant in Greenfield did not challenge the trial court’s ruling with respect to
proper method of calculating income earned during the administration of the decedent’ s estate.
See Greenfield, 398 A.2d at 986 n.3.

8Thetrial court in Greenfield illustrated the difference between these two methods of
caculation as follows;



finding that the changing fraction method iseguitablein that it providesfor the allocation of growth
in estate assetsin proportion to the parties’ actual interest in the fund that generated the growth. See

id. at 987, 990.

When determining whether the changing fraction method of calculation should be
utilized in the instant case, we must focus on the expresslanguage of section 31-4-101. On thedate
of the Decedent’ sdeath, this statuteprovided that a surviving spouse isentitled to an elective share
equal to one-third of the decedent’ s net estate. See Tenn. Code Ann. 8§ 31-4-101(a) (Supp. 1993).
As stated above, the Surviving Spouse is also entitled to receive a one-third share of income
generated by the Decedent’ s property prior to the distribution of her elective share. If the Surviving
Spouse's share of this income was calculated using the changing fraction method, the Surviving
Spouse would ultimately receive more than aone-third share of the Decedent’s estate.’ Thisresult
iscontrary tothelanguage of section 31-4-101. We agreewith the Pennsylvaniacourtin Greenfield
that, under certain drcumstances, the changing fraction method may be more equitablethanthefixed
fraction method of calculation. However, we also recognizethat there are potential administrative
difficulties associated with this method of distributing income. Despite our equitable concerns, we
decline to adopt the changng fraction methad in Tennessee. Accordingly, we reverse the trid

court’ s ruling to the contrary.

L et us assume that the net probate estate of a decedent is $300,000 and the
widow’ s statutory elective shareis one-third. Thus, upon her election she
becomes entitled to $100,000. If federal taxes and legacies are pad out of the
non-elective share (as they must be) in the amount of $100,000, there remainsin
the estate $200,000 in principa. The elective and non-elective shares then are
$100,000 each. However, if this principal increases by $150,000 and becomes
$350,000, under the fixed fraction method, the widow receives one-third of the
increase and her distributive share is $150,000. The non-elective share would get
two-thirds of the increase, and its distributive share would be $200,000. Thus, the
value of the non-elective share increased by 100% [a]nd the value of the elective
share increased 50% [a]lthough both shares had exactly the same amount of
money attributable to their respective sharesin the estate. . . .

Under the chang ng fraction method, each would receive a proportionate
share, i.e. $175,000. The method would aso function if there were aloss of
$150,000. Each would get $25,000, thus sharing in the loss proporti onatel y.

Greenfield, 398 A.2d at 986 n.2.

*The Surviving Spouse conceded that, if the changing fraction method of calculation was
used, she would be entitled to much more than a one-third share of the income received by the
Decedent’ s estate prior to the distribution of her elective share.



Inlight of our conclusion that the Surviving Spouse' s share of theincome earned by
the Decedent’s estate should not be calculated using the changing fraction method, we find it
unnecessary to discuss whether the Surviving Spouse's share of the administrative expenses
associated with the generation of thisincome should similarly be determined using this method of

caculation.

I ntellectual Property

Finally, we consider whether and to what extent the Surviving Spouse is entitled to
a share of income generated by the intellectual property in the Decedent’s estate. The parties
initially disagreed regarding the value of the Decedent’s intellectual property and to whom this
property should be awarded. In order to resolve these disputes, the trial court entered an order
allowing the Surviving Spouse and the Children to determinethe val ue of the Decedent’ sintellectual
property through abidding process. The Co-Executors had previously retained the firm of Loeb &
Loebto appraisethevdueof thisproperty. Accordingly, Loeb & Loeb submitted areport to theCo-
Executors estimating the fair market value of the Decedent’ sintellectual property as of June 1995.
Pursuant to the trial court’s order, the bidding would start at the Loeb & Loeb appraisal price and
would continue to increase by increments of $1,000.00 until either the Surviving Spouse or the
Children ceased bidding. The party placing the highest bid would receivethe Decedent’ sintellectual
property in kind and the amount of the winning bid would be charged against that party’ s share of
the Decedent’ sestate. At the conclusion of thisprocess, the Children had submitted the highest bid.
The Children subsequently filed a motion requesting the trial court to direct that the Surviving
Spouse was not entitled to receive any of the income generated by the Decedent’s intellectual

property. This motion was denied by the trial court.

The Loeb & Loeb appraisal took into account the estimated future income that the
Decedent’ sintellectual property wasexpected to generate over atwenty year period. Thus, thevalue
assigned to this property through the trial court’s bidding process also encompasses this future
income. The Children argue on appeal that the Surviving Spouse should not be permitted to receive
ashare of theincome generated by this property during the administration of the Decedent’ s estate.

We agree. The Surviving Spouseis entitled to receive as part of her elective share assets equal to



one-third of the value assigned to the Decedent’ sintellectual property. Included inthisvalueisan
amount equal to the projected future income that this property is expected to earn over the next
twenty years. If the Surviving Spouse is aso permitted to receive a one-third share of the income
received by the Decedent’ s estate during its administration, she would effectively be receiving the
same income through two separate avenues. We decline to approve such amethod of distribution
that allowsthe Surviving Spouse totake a*“double-dip” of theincome generated by the Decedent’s

intellectual property. Consequently, we reversethetrial court’s ruling with regard to this matter.'

Conclusion

For the reasons set forth above, we conclude (1) that the proceeds the insurance
policies that were paid directly to the Decedent’ s ex-wife should nat be included in the net estate,
(2) that, when cal culating the net estate, the value of the Decedent’ s property should not be reduced
by the amount of indebtedness secured by this property, (3) that the Surviving Spouseis entitled to
ashare of theincomereceived by the Decedent’ sestate prior to the distribution of the el ective share,
(4) that the Surviving Spouse’ s share of thisincome should be determined using the fixed fraction,
rather than the changing fraction, method of calculation, and (5) that the Surviving Spouse is not
entitled to receive a share of theincome earned by the Decedent’ sintellectual property after June of

1995.

Theruling of thetrial court isthus affirmed inpart, reversedin part, and remanded
for further proceedings consistent with this opinion. The costs of this appeal are taxed to the Co-

Executors as representatives of the Decedent’ s estate, for which execution may issue if necessary.

FARMER, J.

%0 light of our ruling, we are compelled to offer guidance to the Co-Executors regarding
the proper method of distributing the income earned by the intellectual property during the
administration of the Decedent’ s estate. The Loeb & L oeb appraisal estimated the value of this
property asit existed in June of 1995. Thus, any income generaed by the Decedent’ sintellectual
property between the Decedent’ s date of death and June of 1995 should be distributed in the
same manner as all other income received by the estate. Any income earned by the intellectual
property after June of 1995, however, should be set aside and ultimately distributed to the
recipient of the Decedent’ s intellectual property rights.



HIGHERS, J. (Concurs)

CANTRELL, J. (Concurs)



