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Claimant E. L. Reid appeals the final order of the
Commissioner of Claims which awarded Reid $50 for the loss of a radio/compact disc player.
We affirm the Claims Commissioner’ s final order.

In September 1996, Reid, an inmate at the
Northwest Correctional Center (NWCC) in Tiptonville, Tennessee, filed a claim with the
Division of Claims Administration for theloss of aradio/compact disc player. Reid’sclaim
alleged that, during the summer of 1996, Tennessee Department of Correction (TDOC) officias
required Reid to spend sixty daysin segregation in retaliation “for hisjail house lawyer type
activities.” During his segregation, TDOC officers took Reid s radio to be stored in the facility' s
small property room holding area. A pparently, theradio was not returned to Reid after his s xty-
day segregation ended, and Reid alleged that TDOC officers had stolen the radio. Reid sought an
award of damages against the State of Tennessee in the amount of $150 for the acual value of
the radio, plus $100 per day for “doing without” the radio.

The Division of Clams Administration offered to
settle Reid’ s claim for $85. Unsatisfied with this amount, Reid filed his claimwith the Claims
Commission. See T.C.A. § 9-8-402(c) (Supp. 1997)." Thereafter, Reid filed a motion to remove
his claim from the Claims Commission’s small claims docket to its regular docket. See T.C.A.

§ 9-8-403(a)(2) (Supp. 1997).2 The Claims Commissioner entered an order transferring Reid's
claim to the regular docket. See T.C.A. § 9-8-403(c) (Supp. 1997).2 The Commissioner’s order
also indicated tha, pursuant to section 9-8-403(h) of the Tennessee Clams Commission Act,
Reid's claim would be heard on affidavits. See T.C.A. 8§ 9-8-403(h) (Supp. 1997).*

In the spring of 1998, Reid filed severa discovery
requests, including a motion to compel discovery, in which he asked TDOC to produce various
documentsin its possession. Despite the Commissioner’s previous order indicating that Reid’s
claim would be heard on affidavits, Reid also sought to depose various TDOC employees and
officials.

In June 1998, the Commissioner entered an order
denying Read' s discovery requests and motion to compel on the ground that the requested items
wereirrelevant to Reid’s personal property claim. In her order, however, the Commissioner
ruled in favor of Reid on the issue of the State’ s liability for the loss of Reid’s property. Based
upon documents submitted by Reid, the Commissioner made the following findings:

[Reid]
has
shown

!As pertinent, the Tennessee Claims Commission Act provides that, “[i]f the claim is
honored and the damages may be ascertaned within the ninety-day settlement period, the
division shall so notify the claimant and inform the claimant of the conditions of the settlement
offer and of theclaimant’ s right to file such claimant’ s claim with the claims commission within
ninety (90) days of the date of the settlement notice if the conditions of the settlement offer are
unacceptable.” T.C.A. 8 9-8-402(c) (Supp. 1997).

*The Claims Commission’s small claims docket consists of “claims satisfying the
monetary limit applicable to the general sessions court of Davidson County.” T.C.A.
8 9-8-403(8)(2) (Supp. 1997).

3Section 9-8-403(c) providesthat, “[a]t the discretion of either party at any time prior to a
hearing, a claim may be removed from the small claims docket to the regular docket. Once
removed, the claim shall be treated like any other claim on the regular docket.” T.C.A.

§ 9-8-403(c) (Supp. 1997).

“Section 9-8-403(h) provides that “[c]laims based on the negligent care, custody or
control of personal property by personsin the legal custody of the state shall proceed on
affidavits only, except where the commission determines that witnesses should be heard.”
T.C.A. §9-8-403(h) (Supp. 1997).
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In light of these findings, the Commissioner then ruled that the only remaning issue to be



determined was “the value of the lost property and the amount of the award to be granted.” The
Commissioner ordered Reid to submit proof of the value of the radio by August 1, 1998, so that

the Commissioner could make an award.

In response to the Commissioner’ s order, Reid filed
adocument entitled “Motion; Affidavit; Evidence; Memorandum of Law in Support of this Case
Based in Law.” The document indicated that it was made under oath, and it included Reid’s
signature; however, the document did not contain ajurat or anotary s signature. Red asserted in
the document that the actual value of the radio was $150 and that he had suffered additional

damages of $100 per day for hisloss of use and enjoyment of the radio.

In August 1998, the Commissioner entered afinal
order in which sheawarded Reid $50for the loss of hisradio. The Commissiorer ruled that Reid
was not entitled to the damages requested in his “Motion; Affidavit” because he failed to submit
proof of the value of the radio. Nevertheless, the Commissioner awarded Reid $50 based upon
her estimate of the property’svalue. The Commissioner also ruled that the $100 per day claimed
by Reid for hisloss of use and enjoyment of the radio was not awardable under the Tennessee

Claims Commission Act.

On appeal from the Commissioner’sfinal order,
Reid has presented thirteen issues for this court’s review,” many of which overlap and repeat
each other. In hisfirst three issues, as well as hiseighth, ninth, and eleventh issues, Reid
contends that the Commissioner erred in denying his various discovery requests, including his
motion to compel discovery. Specifically, Reid’ s requests sought discovery of the following

items:

1.

TDOC
rules &
regulat

*The Tennessee Claims Commission Act specifically grants this court the authority to
review the Commissioner’s decision. See Shell v. State, 893 S.W.2d 416, 420 (Tenn. 1995);
T.C.A. §9-8-403(a)(1) (Supp. 1997).
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Reid also sought to depose various TDOC employees and officials. As previously indicated, the
Commissioner denied Reid’ s requests based upon her conclusion that the requested discovery

items were irrelevant to Reid’ s personal property claim.



When acivil lawsuit is being pursued by a prison
inmate, the trial court has the authority to impose appropriate limitations on the discovery
conducted by the prisoner. Bradfield v. Dotson, No. 02A01-9707-CV-00152, 1998 WL 63521,
at *3 (Tenn. App. Feb. 17, 1998). The scope of such discovery iswithin thetrial court’s sound
discretion. 1d. Under the T ennessee Rules of Civil Procedure, which apply to proceedings
before the Claims Commission,® “[p]arties may obtain discovery regarding any matter, not
privileged, which is relevant to the subject matter involved in the pendng action, whether it
relates to the claim or defense of the party seeking discovery or to the claim or defense of any
other party.” T.R.C.P. 26.02(1). Upon itsown initiative, or pursuant to a motion, however, the
trial court may limit discovery sought in a particular case if the court determines, inter alia, that
“the discovery sought is unreasonably cumulative or duplicative or is obtainable from some other
source that is moreconvenient, less burdensome or lessexpensive,” or tha “the discoveryis
unduly burdensome or expensive, taking into account the needs of thecase, the amount in
controversy, limitations on the parties' resources, and the importance of the issues at stake in the

litigation.” T.R.C.P. 26.02(1).

We conclude that the Commissioner did nat abuse
her discretion in denying Reid’ s requests for discovery in this case. At the time the
Commissioner denied Reid’ s requests, the Commissioner ruled in favor of Reid on the issue of
the State’ s liability for the loss of Reid’ s property. Thus, the only issue remaining for the
Commissioner’ s determination was the value of the lost property and the amount of the avard to
be granted. While the requested items might have been relevant to the State’ s responsibility for
the loss of Reid’ s property, none of the requested items appeared to be relevant to the only
remaining issuein this case, the vdue of Reid’sradio. Moreover, theamount in controversy in
this case was relatively low. Except for his claim for loss of use and enjoyment, the most Reid
contended the radio was worth was $150. In light of these considerations, we affirm the

Commissioner’s order denying Reid’ s motion to compel the discovery of the listed items.

*The Tennessee Claims Commission Act provides, inter alia, that claims proceedings on
the Commission’s regular docket “shall be conducted pursuant to rules of the Tennessee Rules of
Civil Procedure where applicable and otherwise pursuant to rules and regulations promulgated by
the commission.” T.C.A. 8§ 9-8-403(a)(1) (Supp. 1997); see also Tenn. Comp. R. & Regs.
0310-1-1-.01 (1992).



In support of his discovery requests, Reid cites
section 4-5-218 of the Uniform Administrative Procedures Act (APA), which requires each State
agency to make available for inspection and copying the agency’ s rules, final orders, and

decisions. Specifically, the APA provides that
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T.C.A. § 4-5-218(a) (Supp. 1997).

We are not convinced that this provision of the
APA isrelevant to our analysis of the discovery issue in this case. The cited statute does not
require a State agency to copy its rules and provide them to a requesting party. Instead, the
statute merely requires the State agency to “make [its rules] availablefor inspection and
copying.” T.C.A. 84-5-218(a)(1) (Supp. 1997) (emphasis added). Contrary to Reid’s argument,
the statute does not grant pretrial discovery rightsto partiesinvolved in litigation with the

agency. See Statev. Killebrew, 760 SW.2d 228, 231 n.6 (Tenn. Crim. App. 1988) (concluding



that T.C.A. 8§ 40-32-101(c)(3), which requires release of arrest histories of defendant or potential
witness in crimina proceeding to attorney of record upon such attorney’ s request, does not grant
pretrial discovery rightsto defendant). In any event, we question whether pretrial discovery
procedures even apply to documents that are a matter of public record. See State v. Adkins, 725
S.\W.2d 660, 663 (Tenn.) (noting that proof sought by defendant’ s counsel through pretrial
discovery procedures was available as public records), cert. denied, 482 U.S. 909 (1987); State v.
Cottrell, 868 S.W.2d 673, 677 (Tenn. Crim. App. 1992) (noting that judgment document sought

through pretrial discovery was public record avalable for inspection).

In hisfourth issue, Reid contends that the
Commissioner erred in failing to sanction the assistant attorney general for her failure to comply
with Reid’ s discovery requests. See T.R.C.P. 37.02. Based upon our conclusion that the
Commissioner did not abuse her discretion in denying Reid’ s various discovery requests, we
likewise conclude that the Commissioner did not abuse her discretion in denying Reid’ s motion

for sanctions.

In hisfifth and sixth issues, Reid challenges the
adequacy of the Commissioner’s award of $50. In thisregard, Reid contends that the
Commissioner erred in failing to award him the full $150 requested to compensate Reid for the
loss of hisradio. Reid also contends that the Commissioner erred in denying his claim for $100

per day for hisloss of use and enjoyment of the radio.

In response, the State contends that the
Commissioner properly refused to award the requested damages because Reid failed to prove
these damagesand, further, because the Tennessee Claims Commission Act permits claimants to

recover their “actual damages only.” As pertinent, the Act provides that

[t]he
state
will be
liable
for
actual
damag
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T.C.A. § 9-8-307(d) (Supp. 1997).

We agree with the Commissioner’sruing that Reid
failed to prove his damagesin this case. Asageneral rule, damages for the loss or destruction of
personal property are measured by the market value of the property at the time of itsloss. MCI
Telecomms. Corp. v. Bonndl, 1989 WL 19925, at *2 (Tenn. App. Mar. 8, 1989) (citing
Merritt v. Nationwide Warehouse Co., 605 S.W.2d 250 (Tenn. App. 1980)). Alternatively, if no
market for the property exists, or if the market value is inadequate, the proper measure of
damages for the loss of personal property isthe actual valueof the property to the owner.
Crawford v. Delta Airlines, Inc., No. 02A01-9612-CV-00296, 1997 WL 576535, at **2-3
(Tenn. App. Sept. 18, 1997) (citing Merritt v. Nationwide Warehouse Co., 605 SW.2d at 256).
In either event, damages are calculated with reference to the date of the loss of the property, not
the date of its acquisition or purchase by the owner. Crawford v. Delta Airlines, 1997 WL

576535, at *2; MCI Telecomms., 1989 WL 19925, at *2. The burden of proving such damages



isupon the plaintiff. Crawford v. Delta Airlines, 1997 WL 576535, at * 3.

In the present case, Reid filed what purported to be
an affidavit in which he opined that the actual value of the radio was $150 and that he had
suffered additional damages of $100 per day for hisloss of use and enjoyment of the radio.
Reid’s affidavit did not specify, however, whether the $150 value represented the purchase price
of the radio, the value of the property at the time of the loss, or its value at the time Red filed his
affidavit. Moreover, Reid presented no evidence to substantiate his claim that the damages for
his loss of use and enjoyment of the property totaled $100 per day.” In the absence of such proof,

we conclude that Reid failed to carry his burden of proving damages for the loss of his personal

property.®

As an aside, we question the validity of the affidavit
filed by Reid because the record contains no evidence that the afidavit was properly sworn. See
State v. Keith, 978 SW.2d 861, 867-70 (Tenn. 1998); Moore v. Walwyn, No.
01A01-9507-CV-00295, 1996 WL 17143, at **2-3 (Tenn. App. Jan. 19, 1996); Sammonsv.
Coallins, No. 01A01-9009-CV-00325, 1991 WL 1056, at *1 (Tenn. App. Jan. 9, 1991).
Specifically, the record contains no evidence that the affidavit was signed under oath before an

authorized person. Instead, the affidavit merely contains the following recitation:

I, E. L.
Reid
#2033

Clama
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being
first
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under
the
oath of

"Inasmuch as Reid failed to meet his burden of proving damages in this case, weneed not
decide whether damages for 1oss of use and enjoyment constitute adtual damages awardable
under section 9-8-307(d) of the Tennessee Claims Commission Act.

8The State has not appeal ed the Commissioner’ s decision to award Reid $50 based upon
her estimate of theradio’ s value.
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Inasmuch as the State has not challenged the vdidity of Reid s affidavit, weneed not decide this
issue. Regardless of whether the affidavit was properly executed, we conclude that Reid has

failed to carry his burden of proving damages for the loss of hisradio.

In his seventh issue, Reid complains that he was
unable to prove the value of the radio because TDOC employees and officials unlavfully
confiscated his personal records, which would have shown that the radio had avalue of & least
$150. Reid claims that the taking of his personal records constituted obstruction of justice and

violated numerous provisions of the Tennessee Constitution.

Thisissue iswithout merit. We first observe that
the list of pretrial discovery items requested by Rad did not include any personal records
alegedly in TDOC' s possession. We also note that Reid did not need these records to prove the
value of the radio because, as the owner of the property, Reid was competent to testify asto its
value. See Merritt v. Nationwide Warehouse Co., 605 S.W.2d 250, 256 (Tenn. App. 1980);
Crook v. Mid-South Transfer & Storage Co., 499 S.\W.2d 255, 260 (Tenn. App. 1973);

McKinnon v. Michaud, 260 SW.2d 721, 726 (Tenn. App. 1953). Aswe previously discussed,



Reid’s affidavit failed to indicate whether the $150 val ue represented the purchase price of the
radio, the value of the property at the time of the loss, or its value at the time Reid filed his
affidavit. Thus, the evidentiary problem in this case was not that Reid failed to present
documentation to support his claim, but that Reid failed to present any competent testimony of

the property’ s value at the timeof itsloss.

In his tenth issue, Reid contends that he is entitled
to additional compensation for the legal expenses he incurred in prosecuting his claim.
Specificaly, Reid seeks to be compensated for his postage and photocopying expenses, as well as
for the time he spent performing legal research.

We conclude that thisissue also lacks merit. The
claimed expenses did not constitute allowable discretionary costs. See Duncan v. DeMoss, 880
S.W.2d 388, 390 (Tenn. App. 1994) (holding that allowable discretionary costs did not include
attorney’s fees or compensation for time spert in litigation); see also T.R.C.P. 54.04(2)
(providing that dlowable discretionary costs include court reporter expenses, expert witness fees
and guardian ad litem fees, but not travel expenses). Moreover, even if theclaimed expenses dd
constitute allowable discretionary costs, the Commissioner was without authority to award these
costs against the State. The Tennessee Claims Commission Act provides that the State will not
be liable for “the costs of litigation other than court costs.” T.C.A. 8 9-8-307(d) (Supp. 1997).
Thus, the Act spedfically prohibited the Commissioner from taxing discretionary costs against
the State in this case. Phillipsv. Tennessee Technological Univ., 984 SW.2d 217, 218 (Tenn.

1998).

Although it is not clear, in his twelfth issue, Reid
appears to argue that he was not adequately compensated by the Commissioner for the loss of his
property. Webelieve that this asgument has been addressed sufficiently elsswhere in this

opinion, and we decline to address it further.

Finaly, in histhirteenth issue, Reid alleges that
TDOC has changed its policy sothat it no longer dlows radios to be brought into the fadlity

where Reid isincarcerated. On appeal, Reid contends that he has a vested right to have anew



radio brought in to replace the one lost through TDOC' s negligence and, further, that TDOC

acted illegally when it changed its policy soasto retroactivdy affect Reid’ s rights.

Asframed, Reid’ s last issue constitutes a challenge
toa TDOC policy governing itsfacilities and inmates. In Baptist Hospital v. Tennessee
Department of Health, 982 S.W.2d 339, 341 (Tenn. 1998), our supreme court held that the
Claims Commission lacked subject matter jurisdiction to issue a declaratory order asto the
validity or applicability of a State agency’s regulation. Based upon this holding, we conclude
that the Claims Commission likewise lacked subject matter jurisdiction to rule on the validity or

applicability of the TDOC policy challenged by Reid in this case.

We further note that, even if the Clams
Commission had jurisdiction to award the requested relief, Reid did not raise thisissue until he
filed his notice of appeal challenging the Commissioner’sfinal order. Asagenerd rule,
appellate courts do not “consider issues not dealt with in the trial court and not properly
developed in the proof.” Harlan v. Hardaway, 796 SW.2d 953, 957 (Tenn. App. 1990). If an
issue “is not properly raised in the trial court, it will not be considered on appeal.” 1d. Inasmuch
as Reid slast issue was neither timely raised below nor ruled upon by the Commissioner, the

issue is not properly before this court for review.

The Commissioner’ sfinal order is affirmed. Costs

of this gpped aretaxed to Reid, for which execution may issueif necessary.

FARMER, J.

CRAWFORD, P.J., W.S. (Concurs)

LILLARD, J. (Concurs)



