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The issue presented by this appeal is whether an
anendnent to T.C A 50-1-304 (conmonly known as the Wistle
Bl ower Statute), which brought enployees of the State of
Tennessee within its purview, should be given retrospective

ef f ect.

The Trial Judge held that it should not, resulting in

this appeal .



Jefferson

Plaintiff Janet G Seals was formerly an enpl oyee of

Menorial hospital, which is operated as a joint

enterprise by Jefferson Gty and Jefferson County. Section 4 of

the conplaint accurately states the facts necessary for

di sposition of this appeal:

4, Plaintiff was enpl oyed by Hospital as a
pharmaci st in the Hospital’s pharnmacy. During the
early part of 1997, plaintiff observed certain
activities and procedures regarding the Hospital's
di spensing to patients of out of date drugs and the
borrow ng by the Hospital of scheduled Il drugs and
other irregular activities which were in violation of
Federal Regulations and in violation of Tennessee
Statutes. Plaintiff inmediately reported the
violations to the Hospital’s Ri sk Managenent O ficer
whi ch person directed the plaintiff to reduce her
observations of the irregularities in witing to the
Chi ef Adm nistrator of the Hospital. The Hospital
Adm ni strator then confronted the Hospital’ s Chief
Phar maci st about the allegations contained in
plaintiff’s report. Two days later, the Chief
Pharmaci st fired plaintiff for reporting the |aw
violations to the Adm nistrator.

T.C. A 50-1-304 was anended by a Public Act, which

becane effective on June 13, 1997, as foll ows:

(g) As used in this section:

(1) “Enployee” includes an enpl oyee of the state,
or any mnunicipality, county, departnent, board,
conmmi ssi on, agency, instrunentality, political
subdi vi sion or any other entity thereof; and

(2) “Enployer” includes also the state, or any
muni ci pality, county, department, board, conm ssion,
agency, instrunentality, political subdivision or any
other entity thereof.



Prior to adoption of the anmendment, our appellate
courts had held that the Tennessee Governnental Tort Liability
Act did not renove the immunity of governnental entities as to

certain clains. Jacox v. Menphis Cty Board of Education, 604

S.W2d 872 (Tenn. App. 1980) (Ilibel and slander); Montgonery v.

Mayor of City of Covington, 778 S.W2d 444 (Tenn. App. 1988)

(retaliatory or wongful discharge); Wllians v. WIIlianson

County Board of Education, 890 S.W2d 788 (Tenn. App. 1994)

(retaliatory discharge).

Moreover, a District Court case, Ketron v. Chattanooga-

Ham [ ton County Hosp., 919 F. Supp. 280 (E.D. Tenn. 1996), which

I's, of course, persuasive authority, finds a governnent entity

I mune in a case alleging violation of T.C A 50-1-304.

Additionally, as to T.C. A 50-1-304 as originally
passed, we point out that as a general rule statutes do not apply
to the State or its political subdivisions unless specifically

mandat ed.

In Keeble v. Cty of Alcoa, 204 Tenn. 286, 289, 319

S.W2d 249, 250 (1958), the Court stated the rule thusly:

Tennessee has | ong been conmmitted to the rule that

a state, or political subdivision thereof, is not
subject to a statute unless specifically nmentioned
therein or unless application thereto is necessarily
inplied. The |latest expression of this rule is in

Davi dson County v. Harnon, 200 Tenn. 575, 582, 292
S.w2d 777, 780, in which a nunber of Tennessee cases
are cited and fromone of which, i. e. Mayor and



Al dernmen of Morristown v. Hanbl en County, 136 Tenn.
242, 188 S.W 796, 797, there is quoted a Pennsyl vani a
case, Jones v. Tatham 20 Pa. 398, as follows:

"The general business of the |egislative power is
to establish laws for individuals, not for the
sovereign; and, when the rights of the comonweal th
are to be transferred or affected, the intention nust
be plainly expressed or necessarily inplied."

Counsel for Ms. Seals concedes that, as a general rule,

statutes are not given retrospective effect, Wods v. TRW Inc.

557 S.W2d 274 (Tenn.1977), unless they are renedial,

interpretive or procedural. Saylors v. Riggsbee, 544 S.W2d 609

(Tenn. 1976). Saylors also holds that the test for determning
whet her a statute is substantive or procedural is whether it
woul d disturb vested rights or contractual obligations. Were it

does not it is considered renedi al .

In the case a bar it is clear that the vested rights of
t he Def endants woul d be di sturbed by the amendnent. Notw th-
standi ng the foregoing, counsel for Ms. Seals insists that the
anendnent is renmedial and relies upon its |legislative history,

which he filed as a part of the record.

As to this point, we note that the Senate and House

sponsors, when addressing the amendnent ultimately adopted,

stated the foll ow ng:

SENATE SPONSOR



Al'l of us of this General Assenbly thought that when we
passed this |language it said no enpl oyee, that it neant
what it said, but apparently there are sonme Courts that
have deci ded that neant sone enpl oyees. What this

| egi slation does in the formthat | will present to you
with the anendnent is to nmake clear that when we said a
enpl oyee, we neant all enployees and we were not trying
to | eave anybody out. There have apparently been a
couple of courts that at |east decided that county and

| ocal enpl oyees are not covered by this and | think
that if we want anybody in particular to be covered, to
make sure that illegal activities are reported, it
woul d be governnent enpl oyees. M. Speaker with that
expl anation | nove.

HOUSE SPONSOR

What this legislation does is make clear that the

whi stl e blower |aw protections that extend to

gover nment enpl oyees al so extend to those enpl oyees
that may be in a local or (let the house be in order)
t hese anendnents sinply clarify that an enpl oyee of a
governnental agency that nmy [sic] be state or |ocal,
when the position is funded by federal dollars, that
they are |ikew se covered by the whistle blower act
wher eby sonmeone cannot be retaliated against if they
report wrong doings or crimnal actions on the part of
t he agency and these anendnents that were adopted in
the Senate, that were presented by the Senate sponsor,
| think clarify even further what we were intending to
do. | renew ny Motion.

We seriously question whether the foregoing could be
deened | egislative history because it is the statenment of only
two nenbers of the General Assenbly as to the intent of the
menbers of an earlier General Assenbly which passed the statute
sought to be anended. In this regard we note that severa
jurisdictions have held that the opinions of individual
| egi slators or the testinony of nenbers as to the intention of
the legislation enacted in a statute may not be given

consideration. Wsenan v. Madison Cadillac Co., 88 S.wW2d 1007




(Ark.1935); Tennant v. Kuhleneier, 120 NNW 689 (lowa 1909);

Board of Education v. Presque Isle County Board of Education, 111

N.W2d 853 (Mch.1961); D& W Inc. v. Cty of Charlotte, 151

S.E.2d 241 (N.C. 1966).

We accordingly conclude that the statenments of the
menbers of the General Assenbly do not supply sufficient
| egi slative history to overcone case |aw regarding applicability

of statutes to governnental entities.

For the foregoing reasons the judgnment of the Trial
Court is affirmed and the cause remanded for collection of costs
bel ow. Costs of appeal are adjudged agai nst Ms. Seals and her

surety.

Houston M Goddard, P.J.

CONCUR:

Her schel P. Franks, J.

Charl es D. Susano, Jr., J.



