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OPINION

Thisisthe second appeal in thischild custody case. Inthefirst trial, thetrial court awarded
the partiesjoint custody of their minor child. Both parties appealed, each arguing for sole custody.
ThisCourt reversed the award of joint custody and remanded the case tothetrial court for an award
of sole custody to either the mother or father. On remand, the trial court awarded sole custody to
the mother, and ordered the father to pay child support. The father now appeal s the custody award
to the mother and the award of child support. We affirm the award of custody, reverse the award of
child support and remand for recdculation of child support.

Sincethetrial court on remand considered the proceedingsin the first trial, we must review
the evidence in thefirst trial as well as the proceedings on remand. Glenda Rachelle Winchester
Collier (“Mother”) and William ThomasWinchester (“ Father”) were married on February 14, 1994.
They separated before the birth of their daughter Maggie, born on October 24, 1994. Both parties
sought sole custody of Maggie. Prior to thefirst trial, the trial court appointed aguardian ad litem
for Maggie to aid in the custody determinaion. The trial court aso ordered a psychological
evaluation of Mother by Dr. Elias King Bond, to determine her fitness as a parent. Prior to trial,
Father was evaluated by Dr. Lynn Zager.

Atthefirsttrial, Father wasrepresented by counsel and Mother wasnot. Father testified, and
presented evidence and several witnesses and cross-examined Mother. Mother testified but did not
cross-examine Father or present evidence or witnesses on her behalf. Throughout all of these
proceedings, the relationship between the parties has been consistently acrimonious.

Atthefirsttrial, Father complained of Mother’ sfailureto convey medical informationto him
about Maggi€' s health, asserting that Mother did not inform him when the child was hospitalized
for three days and that, on another occasion, Mother failed to inform him that Maggie had some
medicinein her bag that neededto berefrigerated. Father testified that although Maggie had ashma
and several doctors have prohibited her exposure to smoke, Mother continued to smoke around
Maggie, worsening Maggie's respiratory allments. Several medical records were introduced
diagnosing Maggi€' s asthmaand including physicians' admonitions against Maggie’ s exposure to
smoke.

Inthefirst trial, Father argued that M other had an unstable employment record, holding nine
jobs in the three year period before trial. He asserted that Mother let her second ddest child

overdose on medidne while the childwas sitting in Mother’ slap in the hospital emergency room.



He also maintained that Mother had sexual relations with her boyfriend while Maggie was in the
home, in violation of the trial court’ sorders. Father characterized Mother as untruthful, asserting
that she listed three children on her public housing application when only two children lived with
her, and that she made contradictory staements about her smoking habits. Father testified that
Mother had a history of obstructing visitation with her children’ sfathers. He stated that sometimes
when he would pick up Maggie for visitation there would be a note on the door with directionsto
a babysitter’ s house where Maggie was staying at the time.

The psychologist who had evaluated Father, Dr. Lynn Zager, testified that he was free of
significant mental illness and concluded that he would be a fit parent. Father’s sister and aunt
testified about the loving relationship between Maggie and Father and of Father’ s extensive family
support. Father testified about hislove for Maggie and hisinvdvement in her daily activities. He
emphasized the court-ordered psychological examination of Mother, which indicated a histrionic
personality disorder, with passive-aggressive and dependent features.

Atthefirsttrial, Mother testified that, when she was pregnant with the parties’ child, Father
dragged her down the stairs by her feet. Father denied this. Mother asserted that Father repeatedly
threw her out of the house, verbally abused her, and threatened her with physical abuse. Mother also
accused Father of stalking her after they separated. Mother filed a police report indicating that
Father repeatedly drove by her home. Father admitted to conducting surveillance on Mother and
hiring a private detective to gather more information. Mother denied smoking around Maggie or
allowing her boyfriend to spend the night while Maggie was present.

TheGuardian Ad Litem’ sreport prepared for thefirst trial recommended that the partieshave
joint custody in decisions regarding Maggie, but that Mother have principle physical custody, with
liberal visitation to Father. The Guardian Ad Litem stated:

From what | have observed, the natural mother is somewhat immature and

does not appear to undestand the importance of her actions as they affect her

position with the Court in regard to the custody issue pending. On the other hand,

William Winchester is very intense and all consumed with this case and has |eft no

stone unturned.

Joint physical custody was not recommended because of the animosity between the parties. The
Guardian found the public housing that Mather lived in to be “adequate for the children and Ms.

Winchester.” The Guardian also considered Dr. Bond's psychological evaluation of Mother.

Although Dr. Bond's report stated that Mother “could very well have a personality disorder,” he



concluded that “[b]ased on these interviews and the information that | have at hand, | do not see
sufficient reason to consider her unfit or incapable or retaining custody of their child, asit presently
remains.”

After thefirsttrial, thetrial court awarded the partiesjoint custody of Maggie, ordering that
she spend alternate weeks with each parent. Both Father and Mother appealed to this Court. On
appeal, both parties agreed that the trial court erred in awardng joint custody of Maggie to both
parents. Each sought sole custody.

Onappeal, thisCourt concluded that thetrial court erred in awarding the partiesjoint custody
of Maggie, in view of the animosity between the parents. We found that the record did not contain
sufficient information for the appellate court to make an award of sole custody and remanded the
casetothetria court for further findings of fact regarding custody and for an award of sole custody
to either Mother or Father, with reasonable visitation to the noncustodial parent.

Prior to the second trial, Father attempted to suppress the Guardian Ad Litem’s report that
was prepared for the first trial, stating that it contained inaccuracies and incorrectly relied on the
tender years doctrine. This motion was denied. Father also filed a motion to recuse and change
venue. Therecusal motion alleged that the trial court infringed Father’s First Amendment right of
free speech and had an alleged conflic of interest withthe guardian ad litem from thefirst trial. The
motion explained that the conflict was because “the Guardian Ad Litem has aworking relationship
with the Juvenile Court, has tried Juvenile Court cases, and thus has a professonal interest withall
trial courtsin thisjudicial district.” Father aso reported the trial court judge to the disciplinary
board. Thetrial court denied Father’s motion to recuse and change venue.

In the second trial, the trial court limited the testimony and proof to those incidents that
occurred after thefirst trial, over Father’ sobjection. Thetrial court stated that it would consider the
record in thefirst trial regarding incidents prior to the parties divorce.

In the second trial, Father testified that, on one occasion after the initial custody award,

Mother refused to let him visit with the child for scheduled visitation. He also alleged that on one



occasion Mother failed to show up at adesignated timeand placeto exchangethechild for visitation;
there was conflicting testimony as to when this occurred.

Father also claimed that Mother’ slack of stability in her personal life affectsthe child. For
example, Father noted that Mother had held at least four jobs since the first trial, that Mother
obtained her current job just one month beforetrial, after working only one month at her previous
job, that Mother lived in a public housing project, that Mother did not have custody of one of her
other children by adifferent father, and that M other had bounced several checks. Healleged several
instances of perjury by Mother, such as her denial of ever smoking around Maggie, her denial of
losing custody of her eldest child, and her denid that she had livedon Windsor Street in Memphis.

In histestimony, Father emphasized family support from hisparents, sister, and aunts. He
noted his apartment in Memphis with a pond and other amenitiesfor Maggie, and his access to the
University of Memphis Day Care Center, which he asserted has excdlent educationd programs.
Father al so pointed out hisadvanced education: abachelor’ sdegreein physicsand amaster’ sdegree
in education. Father testified that he was attending law school. Father also stated that he regularly
attends church and has had Maggie baptized.

At the second trial, Mother introduced evidence indicating that Father has had several
encounters with the local police department. An investigator with the Huntingdon Police
Department, Steve McClure (“McClure”), testified that he had a confrontation with Father when
Mother failed to show up for a custody exchange. McClure stated that Father came into city hall
ranting and raving because his ex-wife failed to meet him for a custody exchange. McClure stated
that he probably would have arrested Father if his mother had not been accompanying him. Father
had another confrontation with the Huntingdon Police when they were called at adifferent custody
exchange. Father stated that a police officer approached him and asked Fatherif he waswearing his
body microphone. When Father answered in the affirmaive, the officer allegedly grabbed the
microphone out of Father’s jacket. Father wrote a letter to the police department demanding a
formal apology. Inthat letter, Father stated that he had alegal right to be at Wife'shome and to tape
record the events and that “| have tape recorded every encounter with my ex-wife ove the past year

in order to protect myself from her lies.”



In a letter to the Director of Public Safety of Huntingdon, Father accused the police
department of staking out hisapartment and following him on several occasions. Hethreatened that
“any further harrassment [sic] by any member of your department will result in civil litigation and
federal intervention; as adisabled federal officer, | guarantee it.”

Mother testified a the second trial as well. She denied that she smoked around Maggie or
that she exposed her to smoky environments. Mother denied that Maggie has asthma. Mother also
denied that her boyfriend stayed the night at her home or that they had engaged in sexual activities
whileMaggiewasinthe house. Mother testified that Father had continually harassed her by driving
by her family members’ houses, taking photographs and videotapes of Mother and her relatives, and
taping phone conversations with her without her knowledge. Lori Cole, Mother’'s cousin and
Maggi€e sformer babysitter, filed acomplaint with the local police department alleging that Father
was stalking and videotaping her and her husband. In response, Father filed alawsuit against the
Colesfor defamation, slander, and filing a false police report. In her testimony, Mother noted that
Father’ s lawsuit was dismissed with awaming of Rule 11 sandions. Mother also maintained that
Father perjured himself in hislawsuit against the Guardian Ad Litem by claiming indigency when
Father owned a $50,000 house on which he was receiving rental payments.

Mother testified that she had a stable job that paid $408 a week, had recently purchased a
reliable automobile, was in the process of buying a house, and had the full support of her family,
including her mother, who cared for Maggie while Mother was at work. Mother observed that
Maggi€’ solder half-sister loves and misses Maggie when sheis gone and asserted that it would not
be in Maggi€' s best interest to separate her from her older sister.

Prior to thefirst trial, Father paid $200 per month in child support. Neither party paid child
support during the two year period in which the parties exercised joint custody. Father isnow afull
time law student who receives $20,000 pe year in student loans and $440 per month in rental
incomeon hishouse. At thefirst trial, Father wasreceiving $454 per month in Veteran’ s Disability
payments. Therewas no evidence presented at the secondtrial indicating that he no longer received
the disability payments.

After the second tria, the trial court issued an order, stating in pertinent part:

Vidgitation privileges set out by Chancellor Morris have reasonably been

complied with by both partiesand thefamilies of both partieshave been and arevery
supportive of each party.



The Court finds there is still friction between the parties. The proof shows
that [Father] has secretly taped conversations between the parties and has taken
picturesfrom adistance, al of which isannoying to the other party. The Court finds
that [ Father] did complain that [Mother] smoked in the presence of the minor child,
which complaint is denied by [Mother].

The Court finds that the Defendant, Glenda Rachelle Winchester (Collier),
is employed with Proctor and Gamble at an annual salary of $24,000.00 and is
purchasing a house that will be adequate for her and her two minor children

The Court finds that the Plaintiff, William Thomas Winchester, livesin an
apartment in Memphis that is adequate for him and his minor daughter.

The Court finds that each party has adequate back-up in their care of their
minor child, Maggie.

The Court finds that [Mother] is the mother of another daughter born to her
inaprior marriage who is approximately two years older than theminor child of the
parties.

The Court finds that said sisters are very closeand have lived together more
or less since Maggie was born.

10. The Court findsthat it would be inthe best interests of the minor child,
Maggie, that she be placed in the custody of the Defendant Glenda Rachelle
Winchester (Collier), with right of liberal visitation to Plaintiff William Thomas
Winchester.

IT IS, THEREFORE, ORDERED, by the Court that:

1. Custody of the minor child shall be placed with the Defendant, Glenda
Rachelle Winchester (Collier), with the right of reasonabl e visitation granted to the
Plaintiff, William Thomas Winchester.

2. Plaintiff, William Thomas Winchester shall pay the sum of $300.00 per
month as child support, plus Clerk’ sfees, through the Clerk’ soffice. Payment shall
be made in bi-monthly payments on the 1st and 15th of each month.

From this order, Father now appeals.

On appeal, Father arguesthat it was error for thetrial court to prohibit him from arguing or
testifying about factsintroduced at thefirst trial or which happened beforethe divorce was granted.
Father contendsthat this had the effect of preventing him from impeaching Mother’ stestimony that
she did not smoke around the child. Father contends that the trial court faled to conduct a
comparative fitness analysis. Father also argues that it was error for the tria court to consider the
Guardian Ad Litem’s report despite its inaccuracies and its reliance on the tender years doctrine.
Father maintains that the evidence preponderates against the trial court’s award of custody to
Mother. Father also contendsthat thetrial court’ s determination of child support was arbitrary and
inappropriate because thetrial court did not hear any evidence on Father’ sincome. Finally, Father
argues that the trial judge erred and abused his discretion by failing to recuse himself and forcing
Father to reveal facts concerning his complaint against the trial judge.

In child custody cases, appellate review isde novo upon therecord with apresumption of the
correctness of the trial court's findings of fad. See Tenn. R. App. P. 13(d); see also Hass v.

Knighton, 676 S.W.2d 554, 555 (Tenn. 1984); Dalton v. Dalton, 858 S.W.2d 324, 327 (Tenn. App.



1993). Of course, the child’s best interest isthe primary consideration in custody cases. See Bah
v. Bah, 668 S.W.2d 663, 665 (Tenn. App. 1983). A comparative fitness andysisis used to decide
which parent should be awarded custody. See Ruyle v. Ruyle 928 SW.2d 439, 442 (Tenn. App.
1996).

The first issue for our consideration is whether the trial court erred in limiting Father’s
testimony and proof to those incidents that occurred after the parties' divorce was final. The tria
court repeatedly quoted the appellate court’s instruction that the case was remanded for further
findings of fact. See Winchester, 1997 WL 61508, at *4. Thetrial court stated:

[T]he Court of Appeals has used the term, “conduct further findings and facts.” So,

anything new--and if thisisnot new, why then thereisno necessity--I' m asking you-

-not asking you, but | am advising you, that you have the right to introduce any new

facts. And, that’swhat I'm concerned with. 1’m not concerned, as such, about the

divorce. What I’'m concerned with isto develop further facts, which would then be

submitted to my recommendation to the Court of Appeals.
Thetrial court stated further:

What you want to do is argue--1’ve read three or four times, what the Court of

Appealshasinstructed. And, I've asked that you stay withit. Now, one moretime.

Thisisit. Remand the cout, the trial court, to conduct further findings of fact,

concerning each party’ scomparativefitness. Now, when you say further, youmean

something new. What’'sold isin this record.
Although thetrial court limited the partiesfrom introducing evidence that wasalready in the record,
thetrial court explained that it would review and consider therecord of thefirst trial. Thetrial court
stated, “ Just what’ s happened, now, sincethe legal record, as far as |’ m concerned, because | have
thoseand I’ m going to read what was said and make aconsideration.” Ondirect examination, when
Father attempted to question Mother about the contempt petitions that he filed in the first trial, the
trial court responded, “1’1l read the record on that; you don’t need to reintroduce it.”

Thetrial court is afforded wide discretion in the admission or rejection of evidence, and its
actionswill bereversedon appeal onlywherethereisashowing of an abuse of discretion. See Otis
v. Cambridge Mut. FireIns. Co., 850 SW.2d 439, 442 (Tenn. 1992); Davisv. Hall, 920 S.w.2d
213, 217 (Tenn. App. 1995). The tria court’s statements indicate clearly that the trial judge

considered in its decision information contained in the record from the first trial. At thefirst trid,

Father had full opportunity to develop any facts or evidence. We find no abuse of discretion in the



trial court’s decision to refuse to hear testimony about events already reflectedin the record. The
trial court’s decision on thisissueis affirmed.

Father’ snext issue on appeal isthat thetrial court failed to comparethefitness of the parties
but, instead, improperly applied the abolished tender yearsdoctrine by requiring Father to provethat
Mother was unfit. The tender years doctrine was originally established in Weaver v. Weaver, 37
Tenn. App. 195, 261 SW.2d 145 (1953). The court held in that case, “A mother, except in
extraordinary circumstances, should be with her child of tender years. . . . Normally, such a child
will not be taken away from its mother unless it isdemonstrated tha to leave the child with its
mother would jeopardize its welfare, both in a physical and in a moral sense.” 1d. at 202, 261
S.W.2d at 148. Whenthe comparativefitnessdoctrinewasadopted inBah v. Bah, 668 S.W.2d 663,
667 (Tenn. App. 1983), the tender years doctrine became only a factor in the analysis. The Bah
court stated that,

To the extent the “tender years” doctrine has continued efficacy it is smply one of

many factors to be considered in determining custody. . . . [I]t is not necessary to

find that amother isunfit in order to award custody of aminor child to the father, or

for that matter another third party when it isin the child’s best interests.

Id. at 666-67. In 1997, the state legislature amended Tennessee Cade Annotated § 36-6-101(d) to
statethat “It is the legidlative intent that the gender of theparty seeking custody shall not giverise
to apresumption of parental fitnessor cause a presumption or constitute afactor in favor or against
the award of custody to such party.” Tenn. Code Ann. § 36-6-101(d) (Supp. 1998)."

Father listsseveral instancesinwhich heassertsthat thetrial court stated that theissue before
it was whether Mather was fit or unfit. For example, the trial judge told Father, “[W]€e re talking
herewhether she’ safit mother or not.” Father alsonotesthetrial court’sadmonition that Father was

to introduce proof showing that “since the divorce was granted, that thiswoman has been an unfit

mother or afit mother.” Father failsto notethe trial court’ sstatement that “the question is, isher

This section previously read:

(d) It isthelegidativeintent that the gender of the party seeking custody
shall not give rise to a presumption of parental fitness or cause a presumption in
favor or against the award of custody to such party; provided, that in the case of a
child of tender years the gender of the parent may be considered by the court as a
factor in determining custody after an examination of the fitness of each party
seeking custody.

Tenn. Code Ann. § 36-6-101(d) (1996).



ability to be a proper parent, and yours, too.” At anather point, the trid court asked Fathe why it
should award custody to him rather than to Mother. Father points to no statement in the record
indicating the trial court’s award of custody to Mother was based on its gender preference.
Moreover, the custody order indicates clearly that the trial court performed an appropriate
comparative fitness evaluation of the parties:

Visitation privileges set out by Chancellor Morris have reasonably been
complied with by both partiesand the families of both parties have been and arevery
supportive of each party.

The Court finds there is till friction between the parties. The proof shows
that [Father] has secretly taped conversations between the parties and has taken
picturesfrom adistance, all of whichisannoying to the other party. The Court finds
that [Father] did complain that [Mother] smoked in the presence of the minor child,
which complaint is denied by [Mother].

The Court finds that [Mother] is employed with Proctor and Gamble at an
annual salary of $24,000.00 and is purchasing a housethat will be adequate for her
and her two minor children.

The Court finds that [Father] lives in an apatment in Memphis that is
adequate for him and his minor daughter.

The Court finds that each party has adequate back-up in their care of their
minor child, Maggie.

The Court finds that [Mother] is the mother of another daughter born to her
in a prior marriage who is approximately two years older than the minor child of
parties.

The Court finds that said sisters are very close and have lived together more
or less since Maggie was born.

The Court finds that it would be in the best interests of the minor child,
Maggie, that she be placed in the custody of [Mother] with right of liberal visitation
to [Father].

Whilethetrial court did not discuss separately each factor listed in Tennessee Code Annotated § 36-
6-106, from the record and the final orde, it is clear that the trial judge conducted an appropriate
comparative fitness analysis. We find this issue on appeal is without merit.

Father also argues that the Guardian Ad Litem’ sreport was erroneously utilized by the trial
court because it relied upon the tender years doctrine. However, on the topic of the tender years
doctrine, the Report states:

The Tennessee Courts have historically recognized the “tender years
doctrine” since the case of Weaver v. Weaver, 261 SW.2d 145 (Tenn. App. 1953),
in which the Court ruled “a mother, except in extraordinary circumstances, should
be with her child of tender years.”

This has been the case until recently in which the Court hasfound that in the
case of Bah v. Bah, 668 SW.2d 663 (Tenn. App. 1983) “that the tender years
doctrineis only afactor to be considered in the overall determination in what is in
the best interest of the child.” 1t appears that the Courts are moving toward a more
modern approach to the custody issue in finding that the best interest of the childis
the paramount issue with tender years being a factor along with the warmth,
consistence, and continuity of the relationship between parent and child and not the
sex of the parent. Edwardsv. Edwards, 501 S.W.2d 283 (Tenn. App. 1973).



As noted above, the custody order by the trial court does not indicate that the trial judge relied on
thetender yearsdoctrine. We find no abuse of discretion by thetrial court in utilizing the Guardian
Ad Litem’sreport in its decision on custody.

Father contends on appeal that the evidence preponderated against thetrial court’ sdecision
to award custody to Mother, based on acomparative fitness analysis. He argues that Mother is
emotionally unstable and has an unsettled lifestyle, changing employment frequently. Hemaintains
that Mother obstructed his visitation with Maggie, and that she smokes in Maggi€'s presence and
deniesthat Maggie hasasthma. Father notesthat Mother livesin apublic housing project, while he
livesin an family-oriented apartment complex in Memphis while attending school, and points out
that he is highly educated. Father notes that Mother has three children, and that her mother has
custody of her oldest daughter. He alleges incidents indicating dishonesty, such as an arrest for
writing bad checksand lack of truthfulnessin responding to discovery inquiries about subjects such
as drug use, prior marriages, smoking around the parties’ child, and overdosing another child with
medi cation.

When the resolution of the issues in a case depends upon the truthful ness of witnesses, the
trial judge who has the opportunity to observe the witnesses in their manner and demeanor while
testifyingisin afar better position than this Court to decide those issues. See McCaleb v. Saturn
Corp., 910S.W.2d 412, 415 (Tenn. 1995); Whitaker v. Whitaker, 957 S.W.2d 834, 837 (Tenn. App.
1997). Theweight, fath, and credit to be given to any witness stestimony liesin thefirst instance
with thetrier of fact, and the credibility accorded will be given grea weight by the appellate court.
See Whitaker, 957 SW.2d at 837; see also | n re Estate of Walton v. Young, 950 S.W.2d 956, 959
(Tenn. 1997). Thisisespecialy truefor custody dedsions, which are factually driven and require
the careful consideration of numerous factors. See Adelsperger v. Adelsperger, 970 S.\W.2d 482,
484 (Tenn. App. 1997) (citing Scarbrough v. Scarbrough, 752 SW.2d 94, 96 (Tenn. App. 1988);
Holloway v. Bradley, 190 Tenn. 565, 571, 230 S.W.2d 1003, 1006 (1950)). “Since[child custody]
decisions often hinge on the parties credibility, appellate courts are reluctant to second-guess trial
judgeswho have observed the witnesses and assessed their credibility.” Adelsperger, 970 SW.2d

at 485 (citing Gilliam v. Gilliam, 776 S\W.2d 81, 84 (Tenn. App. 1988)).
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Some of the facts involved in comparing the fitness of the parents in this case are either
undisputed or do not depend on a credibility determination. It isundisputed that Maggielovesboth
parents and has emotional tiesto both. Both parents have living arrangementsthat are suitable for
raising Maggie. Mother’smultiple marriages are undisputed, as is the fact that Mother’s mother
retains custody of her oldest daughter. Without question Father ishighly educated. It isundisputed
that Mother is employed and Father is not, whileheisin school All of these facts are relevant to
the custody determination and do not involve a credibility determination by the trial court.

However, a number of facts are disputed and requirethe trial court to assess the demeanor
and credibility of the parties and the witnesses. Father insiststhat Mother and her boyfriend smoke
inMaggie spresence, whichwould exacerbateM aggi € srespiratory conditions. Mother deniesthis.
Mother allegesthat Father dragged her down the stairs by her feet while she was pregnant, and that
he was controlling and verbally abusive. Father denies this. Father alleges that Mother and her
boyfriend slept together while Maggie was in her home, which Mother denies.

The parties’ temperaments and emotional characteristics have been described by witnesses.
The psychiatrist who evaluated Mother, Dr. Elias King Bond, described Mother as possibly having
“apersonality disorder, probably best characterized as a mixed diagnostic picture, with histrionic
and passive/aggressive and dependent features.” However, he did not find her to be an unfit parent.
Based on hisevaluation, aswell as his conversationswith Father, he stated that he saw no reasonnot
to continue the arrangement whereby Mother retained custody of Maggie and Father continued to
have reasonable visitation.

The Guardian Ad Litem described Mother as intelligent and noted her efforts to improve
herself by completing her education to get a job to support herself and her children. She also
described Mother as* somewhat immature” and observed that she did not seem “to understand the
importance of her actions as they affect her position . . . in regard to the custody issue....” The
observations regarding Mother are corroboraed by the undisputed facts of her multiple marriages
and the loss of custody of her oldest daughter.

The psychiatrist who examined Father, Dr. Lynn Zager, described him as “sensitive” and
“caring” and “free of any significant or severe mental illness.” The Guardian Ad Litem stated that
Father was concernedfor hisdaughter “amost to the point of obsession.” She described Father as

“very intense and all consumed with this case and has left no stone unturned.” Mother described
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Father as “controlling” and testified that he had followed her, had conducted surveillance on her
home and on her friends and family members, had taped telephone conversations with her and
members of her family, and taken photographs of Mother and her friends and family. Father
acknowledges much of thisbehavior, and it is corroborated by policereports. Father was described
by a police detective as “very very combative.”

Thus, in this case, there are anumber of disputed facts requiring thetrial court to determine
credibility. Inaddition, thefactsregarding theparties temperaments and emotional characteristics,
crucial to a custody determination, must be deermined by the trial court in view of the parties
demeanor in the courtroom and their conduct during the course of the litigation:

Custody and visitation determinations often hinge on subtle factors, including the

parents demeanor and credibility during the divorce proceadings themselves.

Accordingly, appellate courts are reluctant to second-guess atrial court’ sdedsions.

Gaskill v. Gaskill, 936 SW.2d 626, 631 (Tenn. App. 1996).

In addition, thetrial court relied on thefact that Maggie and her half-sisters “are very close
and have lived together more or less since Maggie was born.” While living with Mother, Maggi€e's
maternal grandmother caresfor Maggie and her older sisters, providing an opportunity for al three
sisters to spend time together. The Guardian Ad Litem described Mother’s mother as “a very
concerned grandmother who appearsto want the very best for her granddaughter.” Father does not
disputethis. “Generally speaking, siblings,following adivorce, have aright to goend their minority
together in the absence of proof of potential harm to one of them or other extenuating
circumstances.” Gracey v. Gracey, No. 03A01-9511-CV-00419, 1996 Tenn. App. LEXIS 240, at
*7(1996). Clearly itwas appropriatefor the trial court to take into account the benefitsto Maggie
of maintaining her relationship with her sisters.

Both parents in this case love Maggie and have significant strengths and weaknesses.
Viewing the record as awhole and deferring to the trial court’s ability to assessthe credibility and
demeanor of the witnesses, we cannot say that the evidence preponderates against the trial court’s
decision to award custody of Maggie to Mother. The award of custody to Mother is affirmed.

Father also argues on appeal that the trid court’s award of child support was arbitrary
because the trial court did not hear any evidence on Father’sincome and failed to make a written
finding justifying deviation from the child support guidelines. Mother contendsthat because Father

basically has no income, the trial court set child support at a reasonable amount.
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Our review of a child support order is de novo on the record. The trial court’s factual
findings are presumed correct, “ unless the preponderance of the evidenceis otherwise.” Tenn. R.
App. P. 13(d). No presumption of correctness attaches to thetrial court’sconclusions of law. See
Carvell v. Bottoms 900 SW.2d 23, 26 (Tenn. 1995).

The record before us clearly reflects Father’ sincome at the time of trial consisting of $440
per month in rental income and $20,000 per year in student loans. Father apparently continuesto
receive the $454 per month in Veteran’ s Disability Paymentsthat he wasreceiving at thefirst trial.
Whilethetrial court didnot expressly state theincome on which he based the award of childsupport,
the record reflects that the court clearly heard evidence about Father’s loan and rental income.
Father did not dispute thisincome at trial.

We must first determine whether Father s student |oans are considered income for purposes
of determining child support. Tennessee's child support guidelines broadly define gross income:

Gross income shall include al income from any source (before taxes and
other deductions), whether earned or unearned, and includesbut isnot limited to, the
following: wages, salaries, commissions, bonuses, overtime payments, dividends,
severance pay, pensions, interest, trust inoome, annuities, cepital gains, benefits
received from the Social Security Administration, i.e., Title Il Social Security
benefits, workers compensation benefitswhether temporary or permanent, judgments
recovered for personal injuries, unemployment insurance benefits, gifts, prizes,
lottery winnings, dimony or maintenance, and income from self-employment.
See Tenn. Comp. R. & Regs. Rule 1240-2-4-.03(3)(a) (1994). Student loansare not included inthe
definition, nor istheir status addressed in any Tennessee case law. Therefore, caselaw from other
jurisdictions must be considered. The California Court of Appeals held that educational 1oan
proceeds, including amounts over that required for books and tuition, are not income under the
state’ s Family Code definition of income, which is similar to the Tennessee definition.” See Rocha

v. Rocha, 80 Cal. Rptr. 2d 376, 377 (Cal. Ct. App. 1998). The Rocha court reasoned that student

loans, with an expectation of repayment, differed substantively fromthe sources of incomelistedin

2 The California Family Code defines income for child support purposes as.

(@ The annual grossincome of each parent means income from whatever source
derived . . . and includes, but is not limited to, the following:

(2) Incomesuch ascommissions, sal aries, royalties, wages, bonuses, rents, dividends,
pensions, interest, trust income, annuities, workers compensation benefits,
unemployment insurance benefits disability insurance benefits, sodal security
benefits, and spousal support actually received from a person not a party to the
proceeding to establish a child support order under this article.

Rocha, 80 Cal. Rptr. 2d at 376-77 (quoting Cal. Fam. Code § 4058).
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the code definition that had “no expectation of repayment or reimbursement.” 1d. Severa other
jurisdictions have also held that educational loans are not incomefor child support purposes. Inln
re Marriage of Syverson, 931 P.2d 691, 698 (Mont. 1997), the Supreme Court of Montana found
that educational loansthat must be repaidare not considered incomefor child support purposes, but
educational loansthat need not berepaid areincomeif they areintended to subsidize the borrower’s
living expenses. In Thibadeau v. Thibadeau, 441 N.W.2d 281, 285 (Wis. Ct. App. 1989), the
Wisconsin Court of Appeals hdd that educationd loans and grants were not income for purposes
of setting child support. Finaly, in Milligan v. Addison, 582 So. 2d 769, 769 (Fla. App. 1991), ®
the Florida Court of Appeals held that educational loans cannot be considered income because of
their repayment provisions.

At least one jurisdiction has reached a different conclusion. In Gilbertson v. Graff, 477
N.W.2d 771, 774 (Minn. Ct. App. 1991), the Minnesota court held that educational loan proceeds
over the amount required for books and tuition are considered income. The Minnesota court
emphasized that the money exceeding tuition and book expenses was dedicated to personal living
expensesand not to educational needsand tha, if the parties had remained married, they would have
counted onreceiving theexcessproceeds. Seeid. The Minnesotacourt also reasoned that the state’ s
statutory definition of income as“any form of periodic payment to anindividual,” clealy included
excess student loan proceeds which “are a periodic and reliable source of income” 1d.

The Tennessee definition of income as quoted above differs substantially from that of
Minnesotaand, therefore, the reasoning of the Minnesota court isless persuasive. Asnoted above,
Tennessee’ sdefinition of incomeis substantially similar to that of California. Asin California, the
Tennessee definition of income lists sources of grossincome for which there is no expectation of

repayment. For an educational loan, normally, thereisan expectation that the fundswill berepaid.

3

Milligan was overruled on other grounds by Overbey v. Overbey, 698 So.2d 811,
815 (Fla. 1997).
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Therefore, we hold that educational loans with an expectation of repayment are not considered
“income” for purposesof determining child support under the Tennessee Child Support Guidelines.

In this case, there is no dispute that Father receives approximaely $20,000 per year in
educational loans. The proceeds from these loans are not considered income for child support
purposes unless there is no expectation of repayment.

Father’ s other income, consisting of hisrental income and disability payments, clearly fall
within the definition of grossincome listed in the child support guidelines. Therecord inthis case
does not indicate the income on which the trial court based its awvard of $300 per month in child
support, nor doesit contain awritten finding justifying adeviation from thechild support guiddines,
as required under Tennessee Code Annotated § 36-5-101(e)(1). The guidelines would appear to
require someone with Father’'s gross income (assuming the student loans are excluded) to pay
substantially less child support than $300 per month. Therefore, we remand the cause to the tria
court for factual findingsasto Father’ sincome. Thetrial court may, initsdiscretion, hear additional
evidence, for example, the trial court could consider evidence indicating that repayment is not
expected for Father’ sstudent loans. Thetrial court may then recal cul atethe amount of child support
based on Father’s rental income, his disability payments and any other appropriate income. A
deviation from the guidelines should be accompanied by the appropriate written findingsjustifying
the deviation.

Father also contends on appeal that the trial judge abused his discretion in failing to recuse
himself and forcing Father to reveal facts about a pending complaint against thetrial judge. Father
allegesthat thetrial court was biased against Father because of his political activismin an advocacy
group regarding child custody. Father contends that the trial court instructed him not to write any
more letters to the editor of the local newspaper, and that this instruction interfered with his first
amendment rights. Father also argues that the trial judge had a conflict of interest regarding the
former Guardian Ad Litem on the case. At apre-trial hearing on November 10, 1997, Father
objected to adiscovery request that he reveal the names of individuals he had reported to the legal
disciplinary board. At the hearing, the following exchange took place:

THE COURT: All right. Have you reported any judge to the disciplinary board?

MR. WINCHESTER: Yes, your Honor.

THE COURT: Who wasthat?

MR. WINCHESTER: Y our Honor.
THE COURT: And what grounds did you present to them; if you recall?
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MR. WINCHESTER: It wasbasically that you were attempting to fringe[sic] upon
my first amendment rights of free speech, that you had a conflict of interest with the
former guardian ad litem from this case --

THE COURT: That | had a--

MR. WINCHESTER: An goparent conflic of interest.

THE COURT: What was the apparent conflict of interet?

MR. WINCHESTER: That the guardian ad litem’ srelationship to the court system
and her use by the Court whidh resulted in the former chancellor in this caserecusing
himself has the same effect upon your Honar, and as aresultyou prevented me from
presenting my motion to suppress the guardian ad litem reported at the previous
hearing.

THE COURT: All right. Mr. Winchester, do you have any evidence that I’ ve done
anything at al, even contacted thiswoman, in any manner other than to tell you that
| have read the report that had been filed by her, which had been ordered by Judge
Morris?

MR. WINCHESTER: No, your Honor.

THE COURT: You have no proof that I’ ve approached her or done anything with
her, have you?

MR. WINCHESTER: No, your Honor.

THE COURT: And you're just saying that the fact that you reported me to the
disciplinary board was the fact that I'm ajudge and I’ m in the system and being in
the system | then would be biased to you?

MR. WINCHESTER: Waéll, that was a side issue in the complaint, your Honor.

In Tennessee, the decision of recusal isamatter within thejudge’ sdiscretion. See Wiseman
v. Spaulding, 573 S.W.2d 490, 493 (Tenn. App. 1978). The Code of Judicial Conduct providesthat
ajudge should recuse himself when hisimpartiality may be questioned, including situations where
“he has a personal bias or prejudice concerning a party.” Code of Judicial Conduct, Canon
3(c)(1)(a) (1996); see also State v. Cash, 867 SW.2d 741, 749 (Tenn. Crim. App. 1993); Lackey
v. State, 578 SW.2d 101, 104 (Tenn. Crim. App. 1978). Therecord in this case does not establish
that the trial judge abused his discretion by declining to recuse himself. The decision of the trial
judgeis affirmed on thisissue.

In sum, we find no error in the trial court’s decision to limit testimony and evidence
concerning eventsthat occurred subsequent to thefirst trial and which werealready reflected inthat
record. Our review of therecord indicatesthat thetrial court adequately compared thefitness of the
partiesand did not err in refusing to suppressthe Guardian Ad Litem’ sreport. Based on undisputed
factsaswell asthetrial court’ sdetermination of credibility and assessment of the parties' demeanor,
we affirm the award of custody to Mother. Wereversethetrial court’saward of $300 per monthin
child support and remand for further factual findingsand recal cul ation of the amount, in accordance

withthisOpinion. Wefind no abuse of discretioninthetrial court judge’ srefusal to recuse himself.
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The decision of thetria court isaffirmed in part, reversed in part and remanded. Costsare

taxed to Appellant and Appellee equally, for which execution may issue if necessary.

HOLLY KIRBY LILLARD, J.

CONCUR:

W. FRANK CRAWFORD, P.J.,W.S.

ALAN E. HIGHERS, J.
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