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OPINION

This appeal represents a consolidated case commenced by Appellant,
Greeter Construction Company (hereafter Greeter) against the Appellees
Richard and Nancy Tice. Greeter had sued the Tices for an amount allegedly
owed under a construction contract. The Tices counterclaimed for breach of

said contract.

The Tices contracted with Greeter for the renovation of their Brook
Hollow Drivehome. Theprimary portion of thisrenovation wasan 1100 square
foot addition to the house. The construction contract reads in pertinent part as

follows:

* % *

All work isto be performed in aprofessional workmanlike manner,
freefrom al liens or claims of mechanics or materialmen, subject
to the stipulations and other provisions on the additional attached
documents:

“Estimate & Project Outline” and “ Stipulations’.

In case of conflict beween the plans and specs the plans shall
control over the specifications and the provisions of this contract
shall control both.

- The work to be performed by [Greger] to the Agreement and
shall be substantially commenced approximately on August 46,
17, 1994 and shall be substantidly completed on November % 8,
1994.

- [TICES] promise[] to pay or cause to be paid to [Greeter] in
considerationfor hisperformanceall costsfor material and labor
plus 15% payable as follows. Not to exceed total estimate of
Construction project of $49,750.00 unless agreed upon by
“owner.” Is/ JAG

/sI NT

This agreement, complete with handwritten and initialized addendaand
alteration, was entered into by the parties on August 14, 1994. Fromthis point
on, the Owners Tice and Greeter enjoyed what the record reveals to be at best
aproblematic relaionship. Despite Nancy Tice's frequent presence on thejob
siteand extensive correspondence between the Ticesand Greeter, therenovation

project experienced significant delay and cod inflation. In addition to



unexpected cost increases and labor delays, three different rains occurring in
September October and November of 1994 caused extensive damage to the
original structure aswell as to the addition. Without any specific prior notice,
the Tices terminated Greeter Construction on December 5, 1994.

On April 24, 1995, Greeter filed a complaint in the Davidson County
Chancery Court to enforce a materialman’s lien in the amount of $12,000
allegedly due on the contract. The Tices responded and counterclaimed for
breach, alleging the following:

* % *

1. [Greeter] breached the contract between the parties by:

a. Failing to construct the improvements in accordance
with the plans and specifications.

b. Failing to construct the improvements within

the budget estimate.

c. Failing to construct the improvements in a professional
workmanlike manner.

d. Failing to complete the improvements in a

timely manner.

e. Failing to obtain authorization from Defendants before
ordering material, the cost of which exceeded the agreed to
estimate.

2. Asaresult of [Greeter]’ s breach of the contract, Defendants
have suffered damages in the amount of approximately $52,500,
the exact amount to bedetermined at trid.

Thecasewastried without ajury beforeHon. ClaudiaBonnyman, Special
Chancellor, on April 6, 1998. The Chancellor’'s memorandum discloses the
following findings of fact which are entitled to apresumption of correctnesson
appeal absent ashowing that the evidence preponderates aga nst thosefindings.
Tenn. R. App. P. 13(d).

Work on the project began in August of 1994. Eventhefirst
stage, demolition, took longer than Alan Greeter antici pated. He
assertsthat the Owners made changes in the project which caused
delay. However, Greeter did not provide written change ordersto
support that position. By the end of September, Alan Greeter
admitted to the Ownersthat the cost overrun for thefirst stagewas
aready 10-15%. He advised the Owners that the contract price
wasstill valid, however, becausethere were cost savingsto be had
later inthe project. Infact, the cost overruns continued. Attrial he
did not know what the revised cost would be if he had completed
the project. The Owners paid Greeter ailmost twenty thousand
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($20,000) dollars(including thedeposit) by thetime of terminaion
in early December.

The project had numerous problems. First, the Owners
proved that Alan Greeter wasinexperienced and had previouslarge
cost overruns on one of the few projects he had supervised before
the Owner’s project. It became obvious to the Owners that this
project could not be completed for any amount near the contract
price. Second, after the work began, Alan Greeter concluded that
the design for the back of the house was not possible for him to
follow. Thiswas disappointing for the Owners but they accepted
such deviations for afew months. Third, the renovations design
required removal of an exterior wall and a new roof for the
additionwhichwouldtieintotheold roof. It was expected that for
abrief period, theinside of thehouse woul d be exposed to weather.
Alan Greeter admitted that Greeter had a duty to protect the house
fromrain to the extent that could bedone. The Owners proved that
Greeter failed to take precautions to protect the interior of the
house during rains in October and November. The last rain
resulted in major water damage to theinterior costing the Owners
$26,078.19 to repair. ...

On December 5, 1994, the Ownersterminated the project with
Greeter because of the problemsdiscussed above. Builder’ sGroup
completed the project, (reworking much of the Greeter
construction) pursuant to the original plans. ... Greeter was aware
that delay and cost problems can and do arise.

Fromtheorder below Greeter appeal sasserting asitsissue“[w]hether the
Ticesareentitled todamages after unilaterally terminating the buil ding contract

with Greeter Constructi on Company.”

The Special Chancellor concluded regarding the liability of the parties:

Theconstructionagreement Greeter Drafted, however, did not
provide for cost contingencies. Although the contract was
captioned a “cost plus’ contract, the agreement was amended to
establish a set building cost which could only be changed by
agreement. The Ownersdid not agreetoincreasethe contract price
of $49,750. ...

The Owners are awarded a judgment against Greeter
Construction Company in the amount of sixty three thousand, four
hundred thirty-three ($63,433.00) dollars.

So much of thiscase depends on an appraisal of the credibility of Allen Greeter
as opposed to the credibility of Richard and Nancy Tice. On appeal, we are
bound by the same rules aswere articulated in Weaver v. Nelms, 750 S.W.2d
158 (Tenn. App. 1987).



In this nonjury case, thetrial judge, as thetrier of fact, had the
opportunity to observe the witnesses, Nelms, his daughter Nancy
Wilson, and her husband, Bill Wilson, as they testified from the
witness stand concerning the transaction. The weight, faith and
credit to begiventoany witness' testimony liesin thefirst instance
withthetrier of fact who hasthe opportunity to observethe manner
and demeanor of the witnesses as they testify. The credibility
accorded by the trier of fact will be given great weight by the
appellate court. See Town of Alamo v. Forcum-James Co., 205
Tenn. 478, 327 SW.2d 47 (1959); Sskv. Valley Forge Insurance
Co., 640 S.W.2d 844 (Tenn. App. 1982).

750 S.W.2d 158, 160 (Tenn. App. 1987).

Thecontract provided that all of thework wasto be preformed by Greeter
"...inaprofessiona workmanlikemanner ..." andto be completed by November
8, 1994. The total cog of the project was not to exceed $49,750.00 unless
agreed to by the owners.

Early into the work performance it becameapparent that significant cost
overruns were inevitable. The trial court held that Allen Greeter was an
inexperienced contractor andin the few projects he had supervised previously,
large cost overruns were experienced. His father, John W. Greeter, was the
founder and real owner of Greeter Construction Company but took little part in
the Tice job and provided practically no oversight of the job. In order to
construct the addition to the existing homeit wasnecessary to removeoneentire
exterior wall, thus exposng the house to the elements. Three times the house
was damaged by rainfall. On September 23, 1994, the existing kitchen inthe
house fell in due to rain damage. No precautions had been taken to protect
against damage from rain. A similar incddent occurred in the first part of
October but with less damage. During the weekend of November 26, 1994,
three weeks after the contract was to have been finished, very heavy rainfall
inundated the house with water resulting in massive internal destruction,
requiring extensive reconstruction by contractors employed by the insurance
companies of both Greeter and Tice. Mrs. Tice testified that weather forecast
prior to November 26, had indicated rain and that she and Mr. Tice had gone
visiting el sewherefor the Thanksgiving holidays. Upon their return they found

the extensive water damage to the house and it appeared that no pre-rain



precautions had been taken by the contractor to protect the exposed interior of

the home.

In spite of the delay in completing the work under the contract, Greeter
preformed practically no work on the house during the month of November
1994. While all of the delay was not caused by Greeter, thetrial court held that
theproblemswith delay, failureto protect thejob from rainwaters, cost overruns
andinferior workmanship, breached the contract and justified Mr. and Mrs. Tice
in terminating the building contract with Greeter Construction Company. The
evidence certainly does not preponderate against these conclusionsof thetrial

judge.

Appellant argues that, despite its inability to keep within the priceit set
withthe Tices, Greeter was entitledto notice of dissatisfaction onthe part of the
Tices before the termination of the contract on December 5. Appellant argues
that, absent that notice, the Tices termination amounts to “the first material
breach” to the construction contract of August 17, 1994. As this court has
previously stated, “[r]equiring notice is a sound rule designed to allow the
defaulting party to repair the defective work, to reduce the damages, to avoid
additional defective performance, and to promote the informal settlement of
disputes.” McClain v. Kimbrough Const. Co., Inc. 806 S.W.2d 194, 198 (Tenn.
Ct. App. 1990) citing Pollard v. Saxe & Yolkes Dev. Co., 12 Cal.3d 374, 525
P.2d 88, 92, 115 Cal. Rptr. 648, 652 (1974); Sturdy Concrete Corp. v. Nab
Constr. Corp., 65 A.D.2d 262, 411 N.Y.S.2d 637, 644 (1978). However it is
equally true that, “[n]otice ought to be given when information material to the
performance of a contract is within the peculiar knowledge of only one of the
contracting parties.” McClain, 806 SW.2d at 198, emphasisadded. Therain
damageresulting from theabsent exterior wall and missingtarps, theincreased
costs far outstripping the estimated costs, the delay in beginning the
construction contract, all werewel | within theknowledge of both contractor and
owner. Evenif oneweretofindtothe contrary, thewritings between the parties
appearing of record evidence noticeto Greeter of the Tice' sdissatisfactionwith
at least the cost overruns. Thuswe affirm the trial court’ sfinding of Greeter’s
inability and disinclination to perform under the contract. This inability

operated as an uncured material breach which excused the notice requirement
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discussed in McClain, 806 S.W.2d at 199.

No issue is made on appeal asto the amount of damages awarded to Mr.
and Mrs. Ticefor breach of contract and our review of the record indicates that
the evidence as to damages does not preponderate against the findings of the

trial court.

The judgment of the trid court isin dl respects affirmed and costs are
taxed against Appel lant Greeter Construction Company.

WILLIAM B. CAIN, JUDGE

CONCUR:

BEN H. CANTRELL, PJ., M.S.

WILLIAM C. KOCH, JR., JUDGE



