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OPINION

This appeal involves the forfeiture of silver and gold bars, guns and collectable coins
whichwere seized from the Petitioner'sresidenceby the 27th Judicial Drug Task Force pursuant
to adrug-related arrest. The Commissioner found Petitioner in default for failing to appear at
the forfeiture hearing and forfeited his property to the Drug Task Force. The Tria Court
affirmed, and the Petitioner appeal spro se, asking this Court toconsider the case on the merits.
The decision of the Commissioner, affirmed by the Trial Court, was adefault judgment and not
on the merits. Wefind that the Trial Court did not err in affirming the Commissioner's default
judgment. Accordingly, the judgment of the Trial Court is affirmed.

BACKGROUND

On December 16, 1993, Investigator David M oore of the 27th Judicial Drug Task Force

seized personal property inthe possession of Paul Kesterson [Petitioner] at Kesterson's home



on Swinging Limb Road in Dresden, incident to hisarrest on drug-related charges. Itemsseized
included at |east 700 silver dollars, 4,500 silver half dollars, numeroussilver quarters, dimesand
nickels, five gold bars, eight silver bars, 30 handguns, 28 rifles and shotguns and a Granite
security safe.

Petitioner obtained the counsel of two attorneys, each of whom filed a segparate claim
for recovery of theproperty. On January 26, 1994, attorney Lawrence White of Memphisfiled
a Claimfor Return of Property with the Commissioner of Safety. The following day, attorney
Michael W. Whitaker of Covington filed a letter with the Commissioner of Safety indicating
that he represented Petitioner and requesting a hearing and areturn of the property. The
Department of Safety wrote to the Petitioner, asking him which of the two attorneys would
represent him at ahearing set for April 13, 1994, but the | etter was returned to the Department
marked "addressee unknown."

Petitioner's forfeiture hearing was first set for April 13, 1994, and both attorneys
received notice. The hearing was re-set for August 23, 1994, then for December 7, 1994, and
then for February 28, 1995, and attorney White received notice of each hearing date. The
Commissioner found that the hearings were continued at the request of the Petitioner o his
counsel, and the Petitioner does not question that finding.

On May 29, 1996, Petitioner sent lettersto attorneys White and Whitaker asking for his
file and informing White that "I feel that you should have donea better job for me. So | am
going to go pro sein order to try to get my property back."

On June 4, 1996, the Commissioner received a letter from the Petitioner requesting
information about hisclaim and providing his address at a L exington, Kentucky federal prison
medical facility. On June 20, 1996, he sent apro se "Notice of Motion" and "Cetification in
Support of Releasing Seized Property" to the "District Court of Weakley County,” which was
forwardedtothe A ppeals Divis onof the Department of Safety. Healleged that hisproperty was
not obtained with drug proceedsor by any other illegal activity and that "the attorneysin question

abandoned me and failed to put me on notice that | would have to appear in Court to defend my



property."* Heattached acopy of thereceipt for seized property which the Drug Task Force had
given him, aswell as afive page list of items he alleged had also been seized?

The Department of Safety responded to hisinquiry by letter of July 9, 1996, informing
him that his attorney had placed the seized property onhold, and that a hearing would be held
in the month of October, 1996. Hereplied on July 16, 1996, that numerous items were seized
and never turned over to the Department of Safety and that he considered these items to have
been stolen, and requested aninvestigation. Healso statedthat "1 wasnever notified by attorney
astothestatusof my property. Therefore, any default questionisthefault of my attorney. " The
Department of Safety replied on July 25, 1996, informing Petitioner that most of theissuesraised
by Petitioner were not within its jurisdiction and advising him of the next step to proceed in
claiming the property under its control.

On September 5, 1996, the Department sent Petitioner notice that the hearing was reset
for October 7, 1996, and informing him that "[ alny party has the right to be represented by
counsel." Petitioner first asked for a 30-day continuance and for appointment of counsel. The
record does not show that the request for a 30-day continuancewas granted.

On September 23, 1996, Petitioner sent a pro se "Notice of Motion" and "Certification
in Support of Releasing Property,” which wasfiled withthe Department of Safety on September
30, 1996. We quote several of hisallegationsin the "Certification” which are pertinent here:

4) Exhibit G isadefault ORDER, which formally confiscates the property

and moniescited withinexhibit A. ThisORDER wasissued ex parteand
petitioner's attorney failed to appear in Court, or provide petitioner with

any kind of NOTICEthat petitioner wasrequired todefend the ownership
of his property cited within exhibit A.
* * *
10) | was not prosecuted within State jurisdiction, however, State officids
confiscated the property cited attached hereto.
11) I wasonly prosecuted under federa jurisdiction. Therefore, the State has
no right to take my property without due process of law, or with due

process of law.
* * %

MThese and all other documents filed pro se by the Petitioner are mostly unintelligible, making review by
the Trial Court and this Court difficult.

2 This new list included portable gold and silver scales, kevlar bulletproof vests, stun guns, weapons
holsters and rifle scopes, boxes of ammunition, bearcat scanners, bow and arrow sets, an electric guitar, oak desk,
gold necklaces, 40 pocket knives, eight gold and silver bracelets, eight sets of gold wedding bands, 30 loose
diamonds, numerous | oose sapphires, rubies and pearls ten "krugrans," acamcorder, antique jars, and other items.
He also claimed $10,000.00 property damage and $15,000.00 for the loss of his Rottweiler which was shot and
killed by the arresting agent.



13) EXHIBITS H-1 thru EXHIBITS H-4 are crimina docket sheet from
Weakely County Circuit Court, in which shows dismissal of chargeson
dates, which properties was seized.

14)  Furthermore, EXHIBIT F-1 shows dismissal of Federd Indictment of
charges, which Federal Gov. pick up from the state in which the State
delinguished [sic] jurisdiction over.?

15) | further contend that the State Authoritiesrelinguished jurisdiction once
they turned the prosecution over to federal authorities. Thestate doesnot
have subject matter j uri sdi ction to seize my property.

The document is generally unclear, but it is clear that Petitioner was on notice of the

October 7, 1996 hearing and intended to appear to contest the seizure:

SIRIMADAM:

PLEASETAKENOTICE, that theundersigned, IN PROPRIA PERSONA, will

respectfully move the presiding Judge of the District Court of Tennessee, in

Davidson County Chancery Court. Of the Administrative procedures Division,

of the office, of the Secretary of Sate, 17th Floor, James K. Polk Bldg.,

Nashville, Tennessee. On Oct. 7, 1996, or soon thereafter as movant may be

heard for an ORDER granting petitioner's motion, for the return of seized

property an any other relief thisCOURT deems necessary.

Petitioner will rely on the hereto attached CERTIFICATION and

EXHIBITS, unless otherwise directed by this HONORABLE COURT.

The hearing was held on October 7, 1996, and Petitioner did not appear in person or by
counsel. On October 15, 1996, the Commissioner entered aforfeiture order by default pursuant
to that hearing for "assorted silver coing/silver and gold bars/granite safe™ which was affirmed
by the Appeals Division of the Department of Safety onthe same day. OnNovember 12, 1996,
the Commissioner entered a forfeiture order by default pursuant to the same hearing for 58
weapons, which was also affirmed by the Appeals Division.

Petitioner then filed this suit pro sein the Chancery Court for Davidson County, seeking
review of the action of the Department of Safety and asking for the appointment of counsel. The
Trial Court declined to appoint counsel and informed Petitioner that "the Court does not have
the legal authority to appoint counsel to represent the Petitioner in this civil action.” Petitioner

filed various pro se pleadings, each one difficult to understand, from November 1996 through

January 1998. The Trial Court issued Orders on the motions, in severa instances ruling

3The Exhibit indicates that, upon motion of the United States Attorney, the Court dismissed, without
prejudice, counts 1, 5, 8 and 12 against the Petitioner. The outcome of the federal prosecution as to any other
counts is unknown, except that Petitioner does admit that "I was only prosecuted under Federal jurisdiction."
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favorably towards the Petitioner.* On January 5, 1998, Petitioner wrote aletter to the Clerk of
the Chancery Court stating that . . . the State of Tennessee hassold the property in question of
thislitigation which isbeforethis Court at thistime.” Petitioner continued to file numerous pro
se pleadings, complai ning of the aucti on of his property.

The Trial Court issued aMemorandum and Order on April 22, 1998, finding that the
merits of the forfeiture case were improperly before that Court, as the Commissioner did not
decide the case on the merits:

Tenn. Code Ann.§ 4-5-309(a) and Rule 1340-2-2-.17 of the Rules of Procedure
for Drug A sset Forfeiture Hearings, Official Compilation, Rulesand Regulations
of the State of Tennessee, provide that if a party fails to attend or partidpatein
a hearing the agency may hold the party in default. The petitioner failed to
appear at five separate hearings which were set and reset in attempts to
accommodatehim. After the fifth hearing date, the Commissioner declared the
petitioner indefault. The Commissioner wasvery generousto permit the hearing
in this case to be continued four times. His decision to find the petitioner in
default did not prejudice the petitioner's rights in any way. Therefore, the
decision of the Commissioner is affirmed.

On April 20, 1998, the Petitioner filed a document styled "Initial Review:"

COMES NOW plaintiff, Paul C. Kesterson, Pro-Se, requesting the Honorable
Judge Kilgreaseto review themotionsin which plaintiff hassubmitted. Plaintiff,
states as this has been along extensive litigation process, that his case should be
review with the upmost concern. Therefore, plaintiff requested that this Court
review and issue any and all necessary ORDERS to preserve K esterson's rights.

On May 1, 1998, he filed a document styled "Notice [or Motion] to Withdraw Initial
Review:"

COMES NOW, plaintiff, Pau C. Kesterson, pro-se, requests to withdraw his

Motion on Initial Review, in case 96-3029-1, in which review is set on May 15,

1998. Due to the judgment render on April 22, 1998, in which plaintiff is

Appeding.

On May 7, 1998, petitioner filed a Notice of Appeal.

DISCUSSION

The Petitioner's clam was dismissed by the Commissioner of the Department of Safety
by judgment of default because, although he had notice of the hearing, he did not appear to

prosecutehisclaim. Hecouldnot appear because hewasin federal prisonwhenhisclaim, which

*For instance, his request to proceed in forma pauperis was first denied because Petitioner was
incarceratedin Kentucky and thusnot a citizen of Tennessee, but upon reconsideration,the Trial Court granted the
request because the Petitioner's home address at the time of his arrest wasin Tennessee. Upon another motion of
the Petitioner, the Trial Court ordered the Dep artment of Safety to furnish him aprintout of all property seized by
the Tennessee Bureau of Investigation. Ruling in his favor in another motion, the Trial Court granted him an
extension of time in which to file a brief.



had been continued four times, wasfinally heard. "A prisoner's unavalability for hearings and
trialsis dueto his conviction. We are unawareof any authorities giving compelling reasons to
remove prisoners from their self-caused restrictions and proceed with the case as though they
couldproceedat will." Satev. Moss,No. 01A01-9708-JV-00424 (Tenn. App. Nashville, March
20, 1998). Nor did counsel appear in Petitioner's behdf because he had fired his attorneys.
Petitioner had notice of the hearing date and knew that his personal appearance or that of his
attorney would be required.
Our standard of review of this decision of this administrative agency is governed by
Tenn. Code Ann. § 4-5-322,> which provides:
(h) The court may affirm the decision of the agency or remand the case for
further proceedings. The court may reverse or modify the decision if therights
of the petitioner have been prejudiced because the administrative findings,
inferences, conclusions or decisions are:
(2) Inviolation of constitutiond or statutory provisions;
(2) Inexcess of the statutory authority of the agency;

(3) Made upon unlawful procedure;

(4) Arbitrary or capricious or characterized by abuse of discretion or
clearly unwarranted exercise of discretion; or

(5) Unsupported by evidence which is both substantial and materia in light
of the entire record.

In determining the substantiality of evidence, the court shall take into account

whatever in the record fairly detracts from its weight, but the court shall not

substituteits judgment for that of the agency asto the weight of the evidence on

guestions of fact.

(i) No agency decision pursuant to a hearing in a contested case shall be

reversed, remanded or modified by the reviewing court unless for errors which

affect the merits of such decision.

In this case, the decision was not a decision on themerits, but rather a default judgment.
Our review isnot areview of the merits of the case, but isareview of the Trial Court's decision
affirming the Commissioner's decision to enter default against the Petitioner. Petitioner makes

no argument that the entry of default was improper, but instead argues that he would have

prevailed if adecision onthe meritshad been reached. DespitethePetitioner'sfalureto address

® Tenn. Code Ann. § 40-33-213(a) provides that the reviewing court shall use the preponderance of the
evidence standard in determining whether to sustain or reverse the final order of the applicable agency. However,
since this is not a decision on the merits, the appropriate standard of review isthat set forth in Tenn. Code Ann.
§ 4-5-322(h)(1-4).



the entry of default, thisCourt has considered, under the standard of review restrictions of Tenn.
Code Ann. § 4-5-322, whether the Commissioner and the Trial Court should be reversed.

Rule 1340-2-2 of the Rules of Procedurefor Drug Asset Forfeiture Hearings became
effective February 18, 1995. The hearing in question occurred on October 7, 1996. The seizure
occurred on December 16, 1993, and Petitioner filed hisclaim for recovery on January 26, 1994.
On both of thoselast two dates, the administrative procedure was governed by Tenn. Code Ann.
§ 53-11-201 (Supp. 1992), which did not set out a procedure for default judgment. However,
the Uniform Administrative Procedures Act, Part 3, Contested Cases Rule 4-5-309, Defaullt,
provides guidance. See Mid-South Indoor Horse Racing, Inc. v. Tennessee Sate Racing
Comm'n., 798 SW.2d 531, 536 (Tenn. App. 1990) ("The UAPA appliesto all existing agencies
and to all pending administrative proceedings unless they are expressly exempted.”)

Tenn. Code Ann. § 4-5-309 provides:

Default. (a) If aparty failsto attend or participate in apre-hearing conference,
hearing or other stage of a contested case, the administrative judge or hearing
officer, hearing the case alone, or agency, sitting with the admi nistrative judge
or hearing officer, may hold the party in default and either adjourn the
proceedings or conduct them without the participation of that party, having due
regard for the interest of justice and the orderly and prompt conduct of the
proceedings.

It isunnecessary for usto decide whether Tenn. Code Ann. § 4-5-309 or Rule 1340-2-2
controlled at the October 7, 1996 hearing. Under either of these provisions, the entry of default
against the Petitioner was available to the Commissioner, because of the Petitioner's failure to
attend or participate in the hearing. Sinceit isuncontested that the Petitioner had notice of the
hearing, knew that either he or counsel would be required to appear to prosecute his case, fired
his counsel, and did not appear, we find that the Trial Court did not err in affirming the

Commissioner's default judgment.

CONCLUSION

Thejudgment of the Trial Court isaffirmed and the causeisremandedto the Trial Court
for such further proceedings, if any, as may be required, consistent with this Opinion, and for

collection of the costs below. Costs on appeal are adjudged against the Petitioner/Appel lant.



D. MICHAEL SWINEY, J.__

CONCUR:

HOUSTON M. GODDARD, P. J.

CHARLESD. SUSANO, JR, J.



