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OP1 NI ON

Goddard, P.J.

This is an appeal froma court order to reduce child
support. The Trial Court granted Jerry Massengal e, the
Def endant - Appel | ee, a reduction in his child support obligation
from $150 per week to $117 per week. The State of Tennessee, the
Plaintiff-Appellant presents for our consideration the follow ng

i ssue:?

Whet her the trial court erred
i n nodi fying current child support
downward where the variance between
t he amount of support under the
Tennessee Child Support GCuidelines
and the current order of support
resulted froma previously ordered
devi ation, and the proponent of the
nodi fication failed to prove by a
preponder ance of the evidence that
t he circunstances which caused the
devi ati on had changed.

The parties married on August 26, 1982, and two
children were born of the marriage. On Novenber 20, 1996, the

parties were granted a divorce. The Marital Dissolution

“mr Massengal e contends in his brief that the State does not have an
interest in the resolution of this case. Although the State does not explain
the basis for its standing to seek Ms. Massengale's child support, the record
i ndicates that Mrs. Massengale is a recipient of Aid to Famlies with
Dependent Children. Therefore, Ms. Massengal e would be required to assign
her rights to support fromthird parties to the State. See Tenn. Code Ann. §
71-3-124.



Agreenent provides for M. Massengal e's paynent of $150 per week

in child support.

Al t hough the MDA states that it "constitutes the entire
under st andi ng of the parties,” M. Mssengal e contends that he
and Ms. Massengal e had agreed that his child support obligation
woul d be reduced once the marital debt had been paid. According
to the MDA, Ms. Massengal e agreed to assune "paynent of al
marital debt incurred prior to June 1, 1996." Despite the
argunents of both parties, the MDA, however, does not indicate
that the anount of child support awarded is based on Ms.
Massengal e' s assunption of the marital debt or that the parties
had any agreenent that the anpbunt woul d be reduced once the

marital debt had been satisfied.

Inits brief, the State concedes that M. Mssengale's
child support obligation of $150 per week exceeds the anount
requi red by the Tennessee Child Support CGuidelines. At the tine
of the divorce in 1996, the State contends that M. Mssengal e's
support obligation for two children "may have been approxi nmately

$490. 00 per nonth."

M . Massengal e nade one or two partial paynents during
January 1998 and apparently stopped meki ng any paynents
thereafter. M. Massengale, who is enployed by a concrete
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machi ne conpany, is often unable to work forty hours per week
because his work i s dependent on outside working conditions.
Al t hough the nunber of hours he works each week varies, he

averages approximately thirty hours per week.

On July 27, 1998, the State filed a petition for civil
contenpt agai nst M. Massengal e and asserted that M. Mssengal e
had "failed and refused to pay as ordered and [was] in arrears
$2,495.00 as of July 14, 1998 and [was] in wllful contenpt of
Court."” On August 20, 1998, Referee Gary Leech heard the
petition for civil contenpt. He found that M. Massengale was in
arrears in his child support for $3,395 and found M. Massengal e
in contenpt. He sentenced himto 90 days in jail, but stayed the
sentence upon the condition that M. Massengale conply with a

certain paynent schedul e. ?

M. Massengal e retai ned counsel and filed a conpl ai nt
to nodify decree. On Cctober 9, 1998 his conplaint was heard
before the Trial Court. The Trial Court affirned the referee's
findings with the exception of M. Mssengale's child support
obligation. The Trial Court reduced his support obligation from

$150 per week to $117 per week and awarded the State a judgnent

2w Massengal e was to make a purge payment of $500 in addition to the
clerk's fee of 5% on or before December 15, 1998. Also, he was to nake all
current child support paynments and arrearage paynments between August 20, 1998
and December 15, 1998.



for arrearages in the anount of $3,517.05 through COctober 9,
1998. In calculating this amount, the Trial Court used the
reduced anount of $117 for the tine following M. Mssengal e's

August 1998 filing of his conplaint to nodify decree.

The State argues that the Trial Court erred by granting
a reduction in M. Mssengale's child support obligation because
M. Massengal e did not show by a preponderance of the evidence
that the circunstances causing the court-ordered deviation from
the Child Support Guidelines had not changed. The State cites

Tennessee Code Annotated 8§ 36-5-101 for support of its argunent:

In cases involving child support,
upon application of either party,
the court shall decree an increase
or decrease of such all owance when
there is found to be a significant
vari ance, as defined in the child
support gui delines established by
subsection (e), between the
gui del i nes and the amount of
support currently ordered unl ess
the variance has resulted froma
previously court-ordered deviation
fromthe guidelines and the

ci rcunst ances whi ch caused the
devi ati on have not changed.

The State argues that "because the current variance
resulted froma previously court-ordered deviation, Tenn. Code
Ann. 8 36-5-101 (a)(1l) requires that for M. Mssengale to be

entitled to a downward nodi fi cati on he nust show a change of



ci rcunstance since the entry of said court-ordered deviation."
The State argues that M. Mssengal e, who was represented by
counsel at the tinme of his divorce, entered into the MDA know ng
that he was to pay support in excess of the required anmount under
the Child Support Cuidelines. The State nmintains that M.
Massengal e did not show by a preponderance of the evidence that a
change of circunstances existed to warrant a downward

nodi fication of the child support obligation.

Furthernore, the State argues that the reasons
provi ded by the Trial Court for the downward nodification were
not the types of changes warranting a dowward nodification: the
cost of living had increased, M. Mssengal e m ght have anot her
famly, M. Massengale was required to purchase a new car, or the
Court thought that M. Mssengal e had been payi ng above the

gui delines for |ong enough.

M. Massengal e argues that the Trial Court properly
ordered a reduction in his child support obligation. He asserts
that there is no justification for the paynents to exceed the
gui delines other than that his ex-wife was to pay the nmarital
debt of the parties and that failure to reduce the paynents after

the debt had been paid would be unfair to him



M. Massengale notes that at the tine of his divorce,
he was living with his nother. Wile living wwth her, he paid no
rent, utilities, or food but had only one room \Wen his
children visited, they had to sleep on the floor. Later, he had
an opportunity to purchase a home for a nonthly paynment of $360,
which was | ess than his rent paynent of $100 per week. He
mai ntai ns that the expenses of purchasing a hone in addition to
his need to purchase a vehicle for transportation to work each
day anounted to a change in circunstances. M. Massengal e
contends that his purchase of a hone was in the best interest of
his children and that fairness dictates he be allowed to provide

sui tabl e housing for his children when they visit with him

Pursuant to Rule 13(d) of the Tennessee Rul es of
Appel | ate Procedure, we review findings of fact by the Trial
Court de novo upon the record of the trial court with a
presunption of the correctness of the finding, unless the

preponderance of the evidence is otherw se.

The Child Support Guidelines require the obligor with

two children, such as M. Massengale, to pay 32% of his "net
income” as defined in the guidelines. See Tenn. Conp. R & Regs.
1240-2-4-.03(5). Trial courts are required to nodify child
support obligations only when there is a "significant variance"

bet ween t he anpbunt of support required by the guidelines and the

7



amount currently ordered. Tenn. Code Ann § 36-5-101(a)(1l). Wen
the child support obligation is greater than $100 per nonth, the
gui delines define a "significant variance" as one of at |east

15% See Tenn. Conp. R & Regs. 1240-2-4-.02(3).

"The current guidelines require that decisions to
nmodi fy existing child support orders nust be based on a
conpari son of the anpbunt of the existing support obligation and
t he amount that the obligation would be if it were based on the

obligor parent's current incone."” Turner v. Turner, 919 S.W2d

340, 344 (Tenn. C. App. 1995). "A nodification nust be nmade if
the existing support obligation varies by fifteen percent or nore
fromthe anbunt that the obligation would be based on the obligor

parent's current inconme." Turner, 919 S.W2d at 344.

If the variance equals or exceeds fifteen percent, only
two circunstances warrant a refusal to decrease child support:
(1) when the obligor parent is willfully or voluntarily
unenpl oyed or underenployed and (2) if the variance results from
"a previous decision of a court to deviate fromthe guidelines
and the circunstances which caused the deviation have not
changed." Turner, 919 S.W2d at 344 (citing Tenn. Conp. R &

Regs. 1240-2-4-.02(3)).



We address first M. Massengal e's argunent that he and
M's. Massengal e had an agreenent that his child support
obligation would be reduced once the marital debt had been paid.
Al though the State agrees with M. Mssengal e's contention that
he agreed to pay nore child support than required by the
guidelines, it denies that there was any agreenent to reduce the
anount after Ms. Massengale had paid the nmarital debt. The MDA
however, does not indicate that M. Massengale's child support
obligation would be greater in exchange for Ms. Massengal e's
assunption of the marital debt. The MDA states that it is the
conpl ete agreenent of the parties. Therefore, the argunents put
forth by both parties concerning any col |l ateral agreenents

between them are irrel evant.

Next, we note that the record contains numerous
references to M. Massengale's "gross pay," not "net pay" when
determi ning the amount of his child support obligation. M.
Massengal e has been payi ng $150 per week which woul d be
approxi mately $645 per nonth.®* W note that if M. Massengale's
"gross pay" per nmonth in 1996 was $1,896.15 as the State
contends, then his child support obligation of 32% appears to

have been based on his "gross pay," not his "net pay."*

356150 X 4.3 weeks/nonth = $645.

43296 X $1,896. 15 = $606.77 (rounded). M. Massengal e has been payi ng
approxi mately $645 per month in child support.
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Inits brief, the State concedes that M. Mssengale's
child support obligation at the tine of the divorce "may have
been approxi mately $490.00 per nonth." Assum ng that the $490
anount is correct as the State nmaintains, the current order for
$150 per week in child support would be greater than 15%° Based
on the Child Support Guidelines, the obligor is entitled to a
reduction in his support obligation unless the current variance
is the result of the obligor's voluntary unenpl oynent or
under enpl oynment or is due to a previous decision to deviate from

the guidelines. See Tenn. Conp. R & Regs. 1240-2-4-.02(3).

The State argues that M. Mssengal e has not shown a
change of circunstances to the previous court-ordered deviation
fromthe Child Support QGuidelines, and thus, he is not entitled
to a dowmmward nodification in his child support obligation. W
di sagr ee. The State's argunent assunes that there are witten
findings in the record explaining why M. Massengale's child
support obligation deviated fromthe guidelines at the outset.
The record contains no such explanation. Therefore, it is
| npossi ble for M. Massengal e to argue that there has been a
change of circunstances under Tennessee Code Annotated § 36-5-101
as the State contends, unless there are first witten findings

expl aining why his child support obligation deviated fromthe

*We do not accept the State's amount of $490 per nmonth as the correct
ampunt that M. Massengal e woul d be obligated to pay under the Child Support
Gui delines. We use this anount simply to indicate what the deviation fromthe
gui delines would be if $490 were the correct anmount as the State contends.

The percentage of deviation between $490 per month and $645 per nonth is 23%
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Child Support Guidelines initially. Furthernore, the record
contains no evidence that M. Mssengale is unenpl oyed or

under enpl oyed.

Not wi t hst andi ng our expl anation of the information that
is contained in the record, we are unable to determ ne whether a
significant variance exists because the record does not contain
specifically how the Trial Court arrived at the $117 anount. The
record is unclear whether the $117 anount is based on M.

Massengal e's present net inconme. Wthout all the necessary

i nformati on, we cannot determ ne whether at |east a 15% vari ance
exi sts between the amount of M. Massengale's current child
support obligation and the anmount of his obligation based on his

present incone.

Therefore, on remand the Trial Court should either set
M. Massengal e's child support in accordance with the Child
Support Cuidelines or explain in witing why the application of
t he gui delines woul d be unjust or inappropriate pursuant to

Tennessee Code Annotated § 36-5-101(e)(1).

In Iight of our discussion regarding M. Massengal e's
child support obligation, the anmobunt of arrearage al so needs to
be addressed by the Trial Court after determ ning the proper
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anount of M. Massengale's child support obligation. W do agree
with the Trial Court that if M. Mssengale's child support
obligation is reduced, the reduction should cormmence fromthe

time he filed his conplaint to nodify the previous decree.

For the foregoing reasons, the order of the Trial Court
is vacated, and the case is remanded for proceedi ngs consi stent
with this opinion. Costs of appeal are adjudged one-hal f agai nst
M. Massengal e and his surety and one-half against the State of

Tennessee.

Houston M Goddard, P.J.

CONCUR:

Her schel P. Franks, J.

Charles D. Susano, Jr., J.
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