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W. FRANK CRAWFORD, P.J., W.S.

ALAN E. HIGHERS, J.

OPINION

Thiscaseinvolvesaclam againgt the State of Tennessee under Tennessee’ swhistleblower
gatute. The Claims Commission found that it lacked subject matter jurisdiction and dismissed the plaintiff
'scomplaint. We affirm.

Danid L. Sindair (*Sindair”), was Associate Director for Facilities Maintenance at Middle
Tennessee State Univergty (“MTSU”) from 1986 until 1993. 1n 1991, and againin 1992, Sinclair
complained to University officidsthat hisimmediate supervisor violated safety regulations by attempting
to remove asbestos-wrapped pipes and heaters from a university dormitory without using proper
procedures or personnel. Sinclair’s employment was terminated in 1993.

In April 1993, Sindair filed acomplaint with the Division of Claims Administration, seeking
worker’ s compensation benefits. The claim was transferred to the Tennessee Claims Commissionin
October 1993. In April 1994, Sinclair amended his origina complaint to add aclaim under Tennessee’s
“whigtleblower statute,” Tennessee Code Annotated § 50-1-304. This statute provides:

(&) No employee shdl be discharged or terminated solely for refusing to participatein,
or refusing to remain Slent about, illegd activities.

* % %

(d) Any employee terminated in violation of subsection (a) shall have acause of action

againg the employer for retaiatory discharge and any other damagesto which the

employee may be entitled.
Tenn. Code Ann. 8 50-1-304(a) and (d) (Supp. 1998). Sinclair aleged that he wasfired for refusing to
remain slent about MTSU’ saleged illegal remova of ashestos-wrapped pipes and hesters from the

dormitory. Sinclair based the Commission’ s authority to hear the whistleblower claim on Tennessee
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Code Annotated § 9-8-307(a)(1)(N), which grants the Commission exclusive jurisdiction over dl
monetary disputes againgt the State arising out of *“negligent deprivation of statutory rights.”

In July 1994, the State moved to dismiss Sinclair’ swhistleblower claim for lack of subject
matter jurisdiction. It argued that Sinclair did not have aright againgt the State under Tennessee Code
Annotated § 50-1-304 because the statute was silent regarding any application to the State, and under
the doctrine of sovereign immunity, a suit may not be brought againgt the State absent express
authorization from the Legidature. 1n October 1994, the Claims Commission dismissed Sinclair’s

whigtleblower clam. The Claims Commission reasoned that it found no reference to the State of

Tennessee in Tennessee Code Annotated § 50-1-304, and that it did not find any reference to the
whistleblower statute in the jurisdictiond provisons of the Claims Commission statutes, Tennessee Code
Annotated 8 9-8-307 et seq. The Claims Commission noted the longstanding principle that statutes
permitting suit againgt the State are grictly construed, and the State may rely on sovereign immunity
unlessaright of action againg it “is expresdy declared or necessarily implied,” citing Brown v. State,
783 SW.2d 567 (Tenn.App. 1989).

Sndar’sclam for worker’ s compensation benefits was not dismissed, and therefore the
dismissa of hiswhistleblower claim was not appedlable at that time. The worker’ s compensation clam
was eventually settled in December 1998, without prejudice to Sinclair’ sright to gpped the dismissa of
hiswhistleblower dam.

Meanwhile, in 1997, the Tennessee whistleblower statute was amended to include the State
within the definition of “employers.” Tenn. Code Ann. 8§ 50-1-304(g) (Supp. 1998) (added by 1997
amendment). The effective date of the amendment was June 13, 1997. The Act amending the statute
did not state whether the amendment was to be applied retroactively.

Sinclair now appedsthedismissa of hiswhigtleblower clam. On apped, Sinclair raisestwo
issues. Thefirst iswhether the whistleblower Satute, asit existed at thetime of his termination, included

state employeeswithin its purview. The second iswhether the 1997 amendment to the Act, expresdy
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including State employees within the whistleblower statute, appliesretroactively to hisclaim.

Since the Claims Commission decided the issue based solely on the State’ smotion to dismiss,
with no findings of fact, we review the matter de novo, with no presumption of correctnessfor the
Commissone’sfindings. Tenn. R. App. P. 13(a); Carvell v. Bottoms, 900 SW.2d 23, 26 (Tenn.
1995).

Sinclair first argues that the whistle blower statute, asit existed at the time he was terminated,
giveshim acause of action against the State. He bases this on the Satute’ s generd language of “
employee” and “employer.” He contends that the 1997 amendment was added by the Legidature

merely to make clear itsorigina intent that the Act include state employees within its scope.
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Sinclair next arguesthat even if the whistleblower satute, asit existed prior to the amendment,
does not cover state employees, the 1997 amendment applies retroactively to hisclaim. The 1997
amendment reads:

(9) Asusedinthissection:

(2) “Employee” includes an employee of the Sate, or any municipaity, county,

department, board, commission, agency, instrumentdity, political subdivision or any

other entity thereof; and

(2) “Employer” includes dso the state, or any municipdity, county, department, board,

commission, agency, indrumentdity, politica subdivison or any other entity thereof.

Tenn. Code Ann. 8 50-1-304(g). Sinclair contends that the amendment isremedia, merely clarifying
the scope of the Act, rather than creating or affecting substantive rights. Consequently, Sinclair asserts,
it gppliesretroactively.

While this case was pending on appeal, these issues were considered by the Eastern Section of
this Court, in agmilar whistleblower clam. See Sealsv. Jefferson City, No.
03A01-9808-CV-00269, 1999 WL 349690 (Tenn. App. June 2, 1999). The plaintiff in Seals wasa
pharmacist at ahospita operated jointly by Jefferson City and Jefferson County. Shewasfired early in
1997 for reporting hospita violations of federal and state regulations regarding drug dispensing.
Apparently Sealswas terminated prior to the effective date of the amendment to the whistleblower
datute. Shefiled aclaim under the whistleblower statute, Tennessee Code Annotated § 50-1-304. Id.
a*l

In Seals, the plaintiff argued that the 1997 amendment to the statute, effective June 13, 1997,
was remedia and should be given retrospective effect. To support her argument, the plaintiff noted
statements by Senate and House sponsors of the amendment to the effect that the Legidature’ sintent in
drafting the amendment had been to correct some courts’ mistaken beief that it did not gpply to all
employees, including State employees. 1d. at *2. Her argument mirrored both of Sinclair’s
arguments--that the Act as originaly written was intended to apply to state, city and county employees,

and that the amendment was remedial, enacted to address erroneous interpretation of the whistleblower

satute, and therefore should be gpplied retroactively.
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The Seals Court was unconvinced. Citing the generd rulethat “statutes do not apply to the
Stae or itspolitica subdivisions unless specificaly mandated”, 1d. a *1 (citing Keeble v. City of Alcoa,

319 S\W.2d 249, 250 (Tenn. 1958)), the Court concluded that the origina statute, silent
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regarding any application to the State or its subsidiaries, did not give the plaintiff any right againgt her
city/county employer. 1d.

The Court noted that statutes are generally not given retrospective effect unless they are deemed
remedia, procedura, or interpretive. 1d. a *3 (citing Woods v. TRW, Inc., 557 SW.2d 274 (Tenn.
1977) and Saylorsv. Riggsbee, 544 S\W.2d 609 (Tenn. 1976)). The Seals Court observed that a
dtatute that disturbs vested rights is substantive, not remedid. 1d. (citing Saylors). In Seals, the Court
found that the 1997 amendment to the whistleblower statute would disturb the vested rights of the
defendant in the case, and was therefore not remedid. 1d. at *2. The Court commented on the
statements by the Senate and House sponsors of the 1997 amendment:

We serioudy question whether the foregoing could be deemed legidtive history

becauseit isthe statement of only two members of the Generdl Assembly asto theintent

of the members of an earlier Generd Assembly which passed the atute sought to be

amended. Inthisregard we note that severd jurisdictions have held that the opinions of

individua legidators or the testimony of members asto theintention of thelegidation

enacted in astatute may not be given consideration.

Id. a *3. The Court in Seals therefore concluded that the 1997 amendment to the whistleblower
gtatute should not be applied retroactively, and affirmed the dismissal of the plaintiff’sclams. Id.

Based on Seals, we conclude that the whistleblower statute, aswritten at thetime of Snclair’s
termination, was not intended to apply to the State, and that the 1997 amendment should not be applied
retroactively to Sinclair’ swhigtleblower clam agang MTSU. Therefore, we affirm the Clams
Commisson’ sdismissd of Sincdair’ swhistleblower claim for lack of subject matter jurisdiction.

Sinclair dso argues on gpped that, if the whistleblower statute is deemed gpplicableto hisclaim,
the Claims Commission has jurisdiction pursuant to Tennessee Code Annotated 8§ 9-8-307. Thisissue
is pretermitted by our holding regarding the whistleblower Satute.

The decison of the Claims Commission isaffirmed. Cogts are taxed againgt the Appdlant, for

which execution may issueif necessary.

HOLLY KIRBY LILLARD, J.

CONCUR:
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W. FRANK CRAWFORD, P.J.,W.S.

ALAN E. HIGHERS, J.
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