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OPI1I NI ON

This case concerns issues presented by the

Fat her/ Appel | ant, Franki e Dewayne Ferrell, in his petition to
change custody of his two m nor children fromthe
Mot her / Appel | ee, G nger Ashley Ferrell. W note that although

the Mother was represented by counsel at trial, she did not
file a brief on appeal.

Al t hough the Father enunerates several issues in his
brief, all of thempertain to the overarching i ssue of whether
the Trial Court erred in allowing the Mdther to retain custody
of the two children. He al so raises a collateral issue of
attorney’s fees for the “prevailing” party under Tennessee
Code Annotated 8 36-5-103(c) in a change of custody case.

We reverse the judgnent of the Trial Court and award
sol e custody of both m nor children to the Father and remand
to the Trial Court for inposition of a supervised visitation

pl an for both children with the Mther.

The parties were divorced on October 14, 1992. Two
children were born of the marriage, Mandy and Joey, who were
ages eight and fifteen, respectively, at the tinme of the
change of custody hearing. The Marital Dissolution Agreenent
awar ded the Mother sole custody and control of both children

at the tinme of the divorce.

On April 21, 1998, the Father filed a petition for

change of custody, alleging a material change in circunstances
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had occurred since the entry of the final decree. The change
was that both children had come to live with him since the

di vorce decree was entered, the Mdther had sought only limted
visitation with both children since they had lived with the
Fat her, and the Mother had failed to provide child support for

both children.?

During the change of custody hearing, the Father
testified that he was seeking a change of custody al so for
medi cal reasons. He explained that Mandy becane ill while
living with him and the Mother “had full custody of both
kids, froma |egal standpoint, and she was the only one that
could, basically, take themto the doctor, or if any kind of
enmergency cane up, she was the only one that had | egal custody

to do that.”

Si nce May 1994, Mandy has resided with the Father
because of an alleged incident of sexual abuse by an adult
male friend of the Mother. Joey Farrell has resided with his
Fat her since January 1996. The Father testified that he
brought Joey to his hone in January 1996 after he had been
contacted by Wight Mddle School and infornmed that Joey was
not attendi ng school. The decision for Joey to live with the

Fat her was a nutual one between the Father and the Mt her.

On June 22, 1998 an order was entered suspending the
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Mot her’s visitation with her daughter Mandy based upon a

letter to the Court by the counselor. |In this sanme order,
t he Judge appointed a guardian ad litem asked himto visit
the honmes of both the Mdther and the Father, and report his

findings at the hearing on July 28, 1998.

The Fat her has been remarried for five years, and
his wife's three children live in the hone with his wife and

him He has been enployed in the sane job for fifteen years.

The Father admtted to having a confrontation with
Joey over an incident involving drugs and told the Court that
his entire famly was in counseling. The Father has had Joey
submt to drug screenings in an attenpt to stop his abuse of
drugs. The Father expressed his belief that Joey would only

conformto rules | ong enough to get what he want ed.

The Father acknow edged that he was di sturbed by the
Mot her’ s behavior. He testified that Joey had snoked
mari juana and that Joey told himthat he had gotten the
marijuana fromhis Mdther. Sonme of the Father’s other
conpl ai nts about the Modther were that she had lived at
numerous | ocations and had been evicted several tinmes; she
currently did not have her own place to |live, but instead
lived with her brother-in-law, she worked nights and thus,

coul d not properly supervise Joey; she did not have health
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i nsurance and did not have a car; and she had lived with her
husband, who had an inconsistent work history, for several
years and had gotten married just before the hearing on the

petition to change custody.

Mor eover, the Father felt that the sexual abuse of
Mandy was the result of the Mother’s negligence and that Joey’s
poor attendance record at school was due to her failure to

supervi se Joey.

The Father al so conpl ained that before the hearing
on the petition for change of custody and w thout notifying
him the Mother picked Joey up and took himto her honme. She
apparently refused to allow Joey to visit with the Father, so
the Father filed a notion to set a visitation schedul e.
According to the Father, Joey exhibited behavi oral changes
during his stay with his Mther: he burned a gang synbol into
his skin; he had been with someone who stole a car; and he
changed hi s appearance by wearing baggy pants and by shavi ng

his eyebrows and his head.

The Mot her testified that she had intended to get
her name on the | ease of the apartnment she lived in, while
admtting that she had |lived at as many as nine different

addresses in six years and had been sued for eviction three
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times. In response to the Father’s concern that she did not
have a car, she stated that she had purchased a car. She

admtted that she got married just before her appearance in
Court for the change of custody hearing and that her husband

had an i nconsistent work history.

The Mot her further admtted to a thirteen-year
hi story of using marijuana. She also admtted that when Joey
and Mandy were younger she |left them hone alone with a man she
had known only a couple of weeks and that Mandy was sexual |y

abused by the nan.

Mot her testified that if Joey snoked cigarettes in
her home, she was not there when it happened. She stated that
she did not snoke marijuana in front of Joey, but did admt
that he nmay have wal ked by the room she was in while she was
snmoking it. She further stated that if Joey used narijuana
at her home, she would drug test himfrequently and woul d get
hi m counseling. However, she admtted that she had never

taken Joey for a drug test or for counseling.

W tnesses other than the parties testified as

foll ows:

LI SA BARNEY
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She is a friend of Joey’s. She was frequently in
t he hone of the Mdther and that she had seen the Mther snoke
mari j uana about every weekend and that Joey was present during
this time. She had seen Joey snoke cigarettes in front of the
Mot her . The Mot her had all owed her to spend the night at her
home while Joey was there and that she and Joey had sexual

relations in the Mdther’'s hone.

JOHNNY MYERS, BY DEPQOSI Tl ON
Johnny Myers, the husband of the Mdther, was
unenpl oyed at the time of his deposition on June 4, 1998. He
acknow edged that he had earned $5,842 in 1995, $13,655 in
1996, and $1,738 in 1997. He did not have a driver’s |icense

and had not had a valid driver’s license for over two years.

He and the Modther had lived together for
approxi mately four years and did not get married until she was
schedul ed to appear in court on the petition to change
custody. He had seen the Mdther snoke marijuana on nore than
one occasion in their home and within the |ast year, stating
that she woul d snoke about once a nonth. He acknow edged t hat
he had seen Joey snoke cigarettes and that the Mther had

caught Joey snoking cigarettes.

He and the Mother had lived with his brother, Thonas
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Myers, for about a year. He identified eight addresses at

whi ch the Mot her had resided during the last five years. Wen
Joey was at the residence, he slept in the famly room
Furthernore, he believed Joey was able to supervise hinself

and thus, could be left alone in the evening.

THOMAS MYERS, BY DEPOSI TI ON

The Mot her had resided with Thomas Myers for
approxi mately one year at the tinme of the trial. His
daughter, Erin, had also lived in the home, and she attended
only thirty days of school the previous year. Her boyfriend,
Devon, had been suspended from school under the zero tol erance
program for having marijuana and a knife in his car at school.
Devon had spent the night in the home with Erin. Thomas MWers
had seen the Mdther snoke marijuana in the home nore than
once, and Johnny Myers had al so snoked nmarijuana. He had seen

Joey snoke cigarettes in the hone.

The Trial Court entered a Menorandum Opi ni on and
Parenting Pl an on August 3, 1998. The Court noted that the
guardian ad litem recommended that Joey live with his Mther
during the week and his Father on the weekends because that is
a time “when he is nost prone to get into trouble.” The
Court set out a list of guidelines in the parenting plan,
whi ch included maintaining a m ni mum grade point average of
80; participating in court-ordered drug screenings; attending

school everyday; show ng respect to his teachers, parents, and
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st epparents; observing a curfew, refraining from snoking
cigarettes; and not altering his body with tattoos or body
piercing. |If the guidelines were not net, the Court stated
that the Father could file a Motion for an I medi ate Change of

Resi denti al Provisions.

An order was al so entered on August 3, 1998 ordering
Joey and his Mother to submt to drug screenings at the

General Sessions Probation office.

On August 13, 1998, the Father filed a Mdtion to
Alter or Anmend the Judgnent. Sonme of his allegations were
that the Court had punished himby setting the sanme guidelines
on the child as he had set and then placing the child with the
Mot her and that the Father had been the primary caregiver.
The Father further asked the Court to nmake the Mot her provide
proof that she had changed her enploynent schedul e and had
added her nane on the | ease of the apartnment in which she
resided. The Father asked that, in the alternative, the Court
to make an i mmedi ate change of custody if any infractions

occurred in the guidelines.

On Septenber 25, 1998, the Father filed a Mdtion for
| mmedi at e Change of Custody because the Mother failed to
appear for her drug screenings, and on October 2, 1998, the

Father filed a Motion for |Imedi ate Change of Custody because
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Joey had violated his curfew On October 7, 1998, the Court
entered an Order on the Motion to Alter or Anmend the Judgnent,
which left the Parenting Plan in place and ordered Joey to

follow the guidelines inposed by the Trial Court.

On COctober 13, 1998, the Father filed a suppl enent
to his Mdtion for Immedi ate Change of Custody. The Mt her had
m ssed anot her drug screening and had failed to provide the
Court with a copy of Joey’s report card. On Cctober 19, 1998,
the Court filed the notices fromthe General Sessions
Probation office that the Mother had failed to appear for drug
screeni ngs on two previous occasions, and on that sanme date,
the Court filed the results of a drug screening the Mther had
been asked to take the day she appeared in Court on the Mbtion
for I medi ate Change of Custody. The results fromthat drug

screeni ng showed that she was under the influence of cocaine.

The Father filed a Notice of Appeal on October 30,

1998.

The basis of the Father’s appeal is that the Trial
Court erred in allowing the Mother to retain custody of both
children. Specifically, the Father contends that the Trial
Court erred in not considering the Mother’s voluntary
relinqui shment of custody and in entering an order reflecting

t he change of custody that the parties had already inplenented
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and that the Court erred in not making an i nmedi ate change of
cust ody when the Mdther failed to appear for drug screens as

ordered by the Court instead of the Father filing a notion.

In a custody case, our review is de novo upon the
record acconpani ed by a presunption of correctness under Rule
13(d) of the Tennessee Rul es of Appellate Procedure. W nust
affirm unless the preponderance of evidence is otherw se.

Hass v. Knighton, 676 S.W2d 554, 555 (Tenn. 1984). The

noncust odi al parent carries the burden to prove changed

circumstances. Miusselman v. Acuff, 826 S.W2d 920, 922 (Tenn.

Ct. App. 1991). Tennessee Code Annotated 8§ 36-6-101(a)(1)
provi des that the decree for custody “shall remain within the
control of the court and be subject to such changes or

nodi fication as the exigencies of the case may require.”

There is no definitive rule as to what constitutes

changed circunstances. Dantzler v. Dantzler, 665 S.W2d 385,

387 (Tenn. Ct. App. 1983). “*Changed circunstances’ includes
any material change of circunstances affecting the welfare of

the child or children including new facts or changed

conditions which could not be anticipated by the former decree.

" Dalton v. Dalton, 858 S.W2d 324, 326 (Tenn. Ct. App. 1993)

(citation omtted). A party’'s failure to conply with a Trial

Court order regarding prohibited use of alcohol and drugs may
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result in a change of custody. Hooke v. Thonpson, an

unreported opinion of this Court, filed in Nashville on

Oct ober 4, 1995.

The Fat her has been enployed for the last fifteen
years and has been remarried for the last five years. The
record shows that the Father has had custody of his two
children for a nunber of years with the consent of the Mt her.
The friction between the Father and Joey appears to surface
when the Father attenpts to correct Joey’'s errant behavior
with respect to his abuse of drugs. O©One has only to | ook at
the procedural history of this case to see the efforts of the
Fat her to control his son’s behavior. The Father has al so
sought counseling for his entire famly and has even required
his son to undergo drug screenings in an attenpt to correct

his son’s behavi or.

The Mot her, on the other hand, admts to having
snmoked marijuana over a thirteen-year period, and according to
the testinony of several w tnesses during the hearing, has
smoked it in the presence of Joey. The Mother, furthernore,
has had an erratic living arrangenent, having |lived at
nuner ous addresses over a six-year period of tinme. |In fact,
the apartnment in which she currently resides is |eased to her
husband’ s brot her, Thomas Myers. Furthernore, the record
shows that Joey, while living with his Mther, did not have a

bedroomin which to sleep, but slept instead in the famly
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room The record further shows that Joey has been allowed to
snmoke cigarettes while staying with his Mdther. There was

al so testinony that Joey was allowed to spend the night with
femal e teenager while at the Mdther’s residence, and that the
two teenagers had engaged in sexual relations at the Mdther’s
residence. |In addition, the Mdther’s residence is frequented

by other teenagers who would provide a bad influence on Joey.

Finally, we are nost troubled by the Mdther’s
continued drug abuse. W note that the Mdther and Joey both
have failed to appear for court-ordered drug screenings, and
on one occasion when the Mther was tested, the test showed

she was under the influence of cocai ne.

We believe that there has been a sufficient change
in circunstances established by a preponderance of the
evidence to warrant a change in the custody arrangenents. The
Fat her can provide a stable home environment for both Mandy
and Joey, and the record reveals that the Father has never

attenpted to keep the children fromvisiting with the Mt her.

Under Tennessee Code Annotated 8§ 36-5-103(c), the
prevailing party in an action for a change of custody my
receive attorney’s fees. In light of our decision to award
custody of both children to the Father, the Father is awarded

his attorney’s fees.

Page 14



Based on the foregoing, we reverse the judgnment of
the Trial Court and award sol e custody of both children to the
Father and remand to the Trial Court for inposition of a
supervised visitation plan for both children with the Mt her.
The Father is awarded his attorney’s fees, the amount of which
w il be determ ned by the Trial Court upon remand. The case
is accordingly remanded to the Trial Court for inposition of a
supervised visitation plan, awarding of attorney’s fees and
coll ection of costs below, which are, as are costs of appeal,

adj udged agai nst the Mot her.

Houston M Goddard, P.J.

CONCUR:

Her schel P. Franks, J.

WIlliamB. Cain, J.
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