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HIGHERS, J. (Concurs)

TATUM, S. J. (Concurs)

In this dispute between Katheryn Lake Griffin (“Wife") and Steven Marshdl Griffin (¢
Husband”), Wife appeds from an order of the trid court (1) granting a divorce to both parties, (2)
dividing the parties’ maritd property, (3) refusng Wife's request for dimony, and (4) refusng Wife's
request for attorney’s fees and litigation expenses. For the reasons set forth below, we &firm in part,
reverse in part, and remand the cause to the trid court for further proceedings condgtent with this

opinion.

Factual and Procedural History

The partieswere married in July of 1973 when both were eighteen years of age. Two
children were born during the marriage, both of whom had reached the age of mgjority at the time of

trial. After nearly twenty-three years of marriage, the parties separated in April of 1996.

Prior to the parties’ marriage, Husband had obtained a private pilot’ slicense. During
the early years of the marriage, he earned a degree in accounting and subsequently joined the Air Force.
After hisretirement from the Air Force, Husband held a series of positionswith smal airlines and freight

carriersuntil he was able to attain enough flight hoursto quaify for apogtion withamgor arline. In
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1986, Husband obtained a position with Republic Airlines, which was subsequently acquired by
Northwest Airlines. At thetime of tria, Husband was employed as a DC-9 captain by Northwest

Airlines earning agross salary of $129,444.00 per year.

Wifedid not attain adegree during the parties’ marriage but instead stayed a home with
the children. Wife dso earned money for the family during this period by performing various
sewing-related jobs a home. Wife attempted at some point during the marriage to obtain adegreein
fashion design but did not finish the required course work. In 1994, Wife obtained ared estate license
and began working for Re/Max Great Properties, grossing $9,677.95 in 1994, $82,437.00 in 1995,
and $45,706.95in 1996.* After being diagnosed with breast cancer in April of 1996, however, Wife
became physically unable to show houses for Re/Max Great Properties.? In October of 1997, Wife
became associated with Crye-Leike Redtors as an agent. Sometime theresfter, she became mentally
and physicaly unableto sl red edtate.® At thetime of trid, she wasworking part-time at Goldsmith’s
department store grossing approximately $439.00 per month. Additionally, however, Wife had been

admitted to the University of Memphis and wasinterested in obtaining adegree in sales management.

In May of 1996, Wifefiled acomplaint seeking a divorce from Husband on the grounds
of irreconcilable differences and requesting that the tria court award her imony, attorney’ sfees, and
litigation expenses pendente lite. Husband subsequently filed an answer and counter-complaint,
aleging both irreconcil able differences and inappropriate marital conduct as grounds for divorce. After a
hearing before a divorce referee regarding Wife’ smotion pendente lite, thetria court entered an order
alowing Wife to use funds advanced on Husband’ s Mastercard account to pay for medical-rel ated
expenses and for parking fees of up to $100.00 per month. Wifelater amended her origina complaint
to dlege inappropriate marital conduct as additiona groundsfor divorce. During ahearing on Wife's
complaint and Husband’ s counter-complaint, the parties stipulated asto groundsfor divorce. At the

conclusion of this hearing, thetria court (1) noted the parties’ stipulation asto grounds, (2) found that
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the partieswere equdly at fault,* (3) divided the parties’ marital property and alocated the parties’
marital debt, (4) ruled that neither party was entitled to aimony of any kind, and (5) concluded that both
parties should bear the costs of their own attorney’ sfees. Thetria court subsequently entered afina
decree of divorce incorporating thisruling. Husband filed amotion to ater or amend the judgment
pursuant to Rule 60 of the Tennessee Rules of Civil Procedure. After ahearing on the matter, thetria
court denied Husband’ smotion. This gpped by Wife followed.

I ssues and Standard of Review

The issues raised on appedl, as Sated by Wife, are asfollows:

|. Whether thetrid court erred in failing to award the plaintiff alimony in
futuro and rehabilitative dimony?

[I. Whether thetrid court erred in failing to consder marital assets
dissipated by the hushand?

[11. Whether thetria court erred in the division of marital property?
IV. Whether thetrid court erred in failing to award the plaintiff attorney’

sfeesand litigation expenses?

To the extent that these issuesinvolve questions of fact, our review of thetria court’ sruling is de novo
with a presumption of correctness. See T.R.A.P. 13(d). Accordingly, we may not reverse these
findings unlessthey are contrary to the preponderance of the evidence. See, e.g., Randolph v.
Randolph, 937 SW.2d 815, 819 (Tenn. 1996); T.R.A.P. 13(d). With respect to thetria court’slegd
conclusions, however, our review is de novo with no presumption of correctness. See, e.g., Bell ex
rel. Snyder v. Icard, Merrill, Cullis, Timm, Furen and Ginsburg, P.A., 986 S\W.2d 550, 554

(Tenn. 1999); T.RA.P. 13(d).

Division of Marital Property
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Wife argues on gpped that thetrid court erred in failing to consider certain assets
dissipated by Husband when dividing the parties’ marital property. Additionaly, Wife contends that the
divison of marital property ordered by thetria court isnot equitable. With repect to the parties’
marital assets, thetria court awarded to Wife the parties’ Merrill Lynch IRA and 1990 Cadillac Sedan
while Husband was awarded the parties’ Gibson houseboat, ski boat, and 1989 Toyota 4-Runner.® The
court further ordered that the parties’ home, their most val uable marital asset, be sold and that the net
proceeds of the sdle be distributed sixty percent to Wife and forty percent to Husband. Findly, the
court divided Husband’ s 401K retirement account and his qudified and non-quaified stock in
Northwest Airlines equally between the parties.® With respect to the parties’ household assets, Husband

received al itemsthat he requested and Wife recelved the remainder of the household items.”

Wifeargued at trid that, after the parties’ separation but prior to trial, Husband
dissipated certain marital assets and that, accordingly, the court should consider the dissipation of these
assats when making an equitable digtribution of the parties’ marital property. Specificaly, Wife argued
that Husband dissipated the parties’ marital assets by (1) withdrawing $10,000.00 from his 401K
retirement account, (2) saling 316 shares of Northwest Airlines qudified stock valued at $14,683.26,
and (3) sdlling another 460 shares of Northwest Airlines qudified stock valued at $22,689.41. Thetria

court disagreed, stating smply that Wife' s proof of disspation was not persuasive.

Thereisample evidence in the record explaining the aforementioned transactions and
accounting for the proceeds derived from Husband’ s 401K withdrawal and stock sales. Firgt, of the
$10,000.00 withdrawn from Husband’ s 401K account, $7,500.00 was used to pay Husband’s 1996
income taxes, a portion of which accrued prior to the parties’ separation. Wethink that thisisan
appropriate use of the parties’ marital assets. Husband also sold 316 shares of stock valued at
$14,683.26. After withholding twenty percent of the proceeds from this sale for penalties and federa

taxes, Husband ultimately received $11,745.61, the mgority of which was used to pay off a$10,000.00
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cash advance taken by Wife on Husband’ s Mastercard account pursuant to the trial court’s order on
Wife’ smation pendente lite. Inthisorder, thetria court did not direct Husband to use his separate
property to pay the balance of his Mastercard account. Rather, the court smply stated that Husband “
shdl pay the credit card debt . . . asit becomes due each month.” We cannot fault Husband for using
marital assetsto satisfy thisobligation. Findly, Husband received $22,689.41 in net proceeds from the
sale of 460 shares of stock and placed $20,000.00 of these proceedsin his attorney’ s escrow account.
At thetime of trid, approximately $3,000.00 remained in thisaccount. With respect to these remaining

funds, the following exchange took place between thetria court and counsel for Husband:

The Court: Did you dready remove that money from your escrow
account and applied it towards your fee?

Counsd: Yes, Sr.

The Court: Okay. Isany of it left in the escrow?

Counsd: About $3,000.

The Court: All right. We'll dividewhat’ sleft in the escrow account.
Becauseif the horses are already out of the barn, there’s
nothing we can do about that; but if the horsesare till in

the barn, then | intend on treating that asamarital asset.

Thus, athough the court disapproved of Husband’ s use of marital assetsto pay hisattorney’ sfees, it
was gpparently under the assumption that the funds removed from the attorney’ s escrow account could
not be “corralled back into the barn.” In ruling that “each of the parties shall bear the costs of their own
attorney’ sfees,” it is presumed that the trial court intended for the partiesto satisfy their attorneys’ fees
using either separate property or assets awarded to them under their final decree of divorce. By
allowing Husband to use the aforementioned stock proceedsto pay his attorney’ sfees, thetria court

effectively made these fees an obligation of both Wife and Husband. Inlight of the court’ sruling that
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each party should bear the cost of hisor her own attorney’ sfees, wethink that thiswasimproper. Thus,
we agreethat thetrial court erred in refusing to consider Husband’ s dissipation of these proceeds when
making an equitable digtribution of the parties’ marital property. Accordingly, thetria court’ srulingwith

respect to this matter isreversed.®

As stated above, Wife a so contends on appedl that thetrial court failed to make an
equitable digtribution of the parties’ marita property. When dividing marital property upon divorce, the
trial court must consider dl relevant factors, including those set forth in section 36-4-121 of the
Tennessee Code Annotated. See Tenn. Code Ann. § 36-4-121(c) (1996).° Although the distribution
must be equitable, the court is not required to divide the parties’ marital property equaly. See Cohen v.
Cohen, 937 SW.2d 823, 832 (Tenn. 1996); Wattersv. Watters, 959 SW.2d 585, 591 (Tenn. App.
1997); Bookout v. Bookout, 954 SW.2d 730, 732 (Tenn. App. 1997). The equity or inequity of a
court’ sdigtribution of marital property is determined by examining the fina result of the court’ sruling
rather than the divison of any particular piece or category of marital property. See Watters, 959
S.W.2d at 591; Bookout, 954 SW.2d at 732; Wadev. Wade, 897 SW.2d 702, 717 (Tenn. App.
1994); Thompson v. Thompson, 797 S\W.2d 599, 604 (Tenn. App. 1990). Additionally, we note
that trid courts are afforded a great dedl of discretion when dividing marital property. See Fisher v.
Fisher, 648 S\W.2d 244, 246 (Tenn. 1983); Bookout, 954 SW.2d at 732; Wade, 897 SW.2d at
715; Koch v. Koch, 874 SW.2d 571, 579 (Tenn. App. 1993); Loyd v. Loyd, 860 S.W.2d 409,
411 (Tenn. App. 1993). Consstent with this genera rule, the distribution of marital property made by
thetrial court in theingtant case is entitled to a presumption of correctness and may not be reversed
unlessit is contrary to the preponderance of the evidence. See Wade, 897 SW.2d at 715; Loyd, 860

SW.2d at 411; Barnhill v. Barnhill, 826 SW.2d 443, 450 (Tenn. App. 1991); T.R.A.P. 13(d).

Inruling on Wife’ srequest for alimony, thetria court carefully considered and made

specific findings regarding many of the same factors as those set forth in section 36-4-121. Wifewas
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awarded approximately one-hdf of the parties’ marital assets.*® Additionaly, as noted by thetria court,
Husband was ordered to assume a greater percentage of the parties’ marital debt. After reviewing the
entire record in the case at bar, we conclude that the evidence does not preponderate against thetria
court’ sdigtribution of the parties’ marita property. Thus, with respect to this matter, thetria court’s

ruling isaffirmed.

Alimony

At trid, Wife requested both rehabilitative dimony and dimony in futuro. Inrulingon
these requests, thetria court discussed each of the factors set forth in section 36-5-1010f the Tennessee
Code Annotated,* ultimately concluding that “it does not find from the totality of the proof thet itisa
case for consderation of dimony of any sort when the Court appliesthe law to dimony considering all
the factors that the Court must consider and has considered about the statute, considering the strong
evidencein this matter asto the abilities of the parties, the assets that they have, and the way the Court

will bedividing theassets.” On gpped, Wife chalengesthis portion of thetria court’ sruling.

Asaninitial matter, we note that attria court has broad discretion to determine whether
aimony is gppropriate and, if so, the nature, amount, and duration of the alimony awarded. See
Anderton v. Anderton, 988 SW.2d 675, 682 (Tenn. App. 1998)(citing Garfinkel v. Garfinkel,
945 S\W.2d 744, 748 (Tenn. App. 1996); Jonesv. Jones, 784 SW.2d 349, 352 (Tenn. App.
1989)). Thereare no hard and fast rulesto be applied in casesinvolving arequest for alimony. Seeid.
(cting Crain v. Crain, 925 SW.2d 232, 233 (Tenn. App. 1996); Stone v. Stone, 409 S.W.2d 388,
392-93 (Tenn. App. 1966)). Rather, decisonsregarding alimony hinge on the unique facts of the case
and involve the careful consideration and balancing of the factors set forth in section 36-5-101. Seeid.
at 683 (ating Hawkins v. Hawkins, 883 SW.2d 622, 625 (Tenn. App. 1994); Loyd, 860 S.W.2d at

412). Accordingly, appdlate courts are reluctant to second guessatria court’ sdecison regarding
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aimony and will not disturb such adecision unlessit is unsupported by the evidence or contrary to the
public policies set forth in applicable Tennessee statutes. Seeid. at 382 (ating Brown v. Brown, 913

S\W.2d 163, 169 (Tenn. App. 1994); Ingram v. Ingram, 721 SW.2d 262, 264 (Tenn. App. 1986)).

Wefirg addresswhether the trid court erred in denying Wife’ srequest for rehabilitative
aimony. In Tennessee, thereisa datutory preference for temporary, rehabilitative alimony when an
economically disadvantaged spouseisin need of support. See Tenn. Code Ann. § 36-5-101(d)(1)
(Supp. 1998). The purpose of rehabilitative dimony isto enable an economicaly disadvantaged spouse
to become more self-sufficient by acquiring additiond job skills, educeation, or training. See Anderton,
988 SW.2d at 682 (citing Smith v. Smith, 912 SW.2d 155, 160 (Tenn. App. 1995); Cranford v.
Cranford, 772 SW.2d 48, 51 (Tenn. App. 1989)). In theinstant case, Wife contendsthat sheis
unableto make aliving as ared estate because (1) she has been diagnosed with and treated for breast
cancer, (2) she suffers from and takes prescription medication for depression, (3) she no longer has her
contacts at Husband’ s place of employment, and (4) she would not have adequate retirement or hedlth
benefitsasared estate agent. Additionaly, Wife has expressed a desire to attend the Univeraty of
Memphis and obtain a degree in sdes management. With respect to Wife' s earning capacity, thetriad

court found asfollows,

[T]he Court finds, specificaly, that the wife has asubstantial earning
capacity; that she has deprived hersdaf of - - for reasonsthat the Court
cannot accept as medicaly judtifiable. The Court findsthat sheis
grossly underemployed and has the ability to earn consderably more
than that which she does earn. The Court particularly notes that one of
her own witnesses testified, Ms. Lubiani - -

... that she had abright future, arisng star, and the Court agrees with
that. And also, the Court finds that even the other witness that testified -
- no, that wasit.

The Court finds that - - so in accordance with the statute, applying
criteriag, “A,” the Court does not find that that mitigatesin favor of an
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adimony award.

Inlooking & “B,” the relative education and training, the Court finds that
while thewifeis not well-educated in terms of an advanced degree, the
Court will find that she iswell-educated in terms of that purpose of the
education at thisjuncture, which isto earn aliving. For after al, part of

the - - the other part of that isto prove such parties earning capacity to
areasonablelevel, and the Court finds that she hasthat.

The evidence in the record support’ sthisfinding. Jeanine Lubiani, who served as Wife’ s manager a
Crye-Leike Redtors, testified that the redl estate businessisarewarding but stressful professonandis
not very physically demanding. We doubt that the physical and mental demands of the redl estate
business are sgnificantly greater than those experienced by a person pursuing acareer in sdes
management. Additionaly, Ms. Lubiani expressed her opinion that, based on Wife' s gross sales during
her first year of red estate sales, Wife hasabright future asared estate agent. We disagree with Wife's
contention that, because she lost her contacts with Husband’ s employer, she no longer hasafutureasa
red estate agent. Not al of Wife'sred estate contacts were acquired through Husband. Rather, she

a so acquired contacts through friends, family, and Mr. Martin, with whom she continuesto have a
romantic relationship. Findly, with respect to theissue of retirement and health benefits, thereis
evidence in the record that Crye-L eike Redltors recently began offering its agents health insurance.
Additiondly, the record does not indicate that Wife is unable to obtain private hedth insurance. Thus,
likethetria court, we conclude that Wife has the ability to earn aliving asared estate agent and that
thereisno need for rehabilitation in the case at bar. Accordingly, we affirm thetrial court’sdenid of

Wife' srequest for rehabilitative dimony.

We next address whether thetria court erred in denying Wife’ srequest for dimony in
futuro. The purposeof aimony in futuro isto provide support to an economically disadvantaged
spouse who is unable to become self-sufficient through rehabilitation. See Anderton, 988 SW.2d at

682 (citing Loria v. Loria, 952 SW.2d 836, 838 (Tenn. App. 1997)). As stated above, we think that
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Wife currently hasthe ability to earn aliving asared estate agent and thus has the potentid to achieve
sdf-sufficiency. We are concerned, however, that Wife may at some point in the future become unable
toearnaliving. Atthetimeof trid, Wife's cancer wasin remisson. Wifetestified, however, that there
isachancethat her cancer may recur. Dr. Kirby L. Smith, Wife’ streating physician, testified that
athough thelikdlihood of imminent recurrenceis not greet, this likelihood will increase over the next few
years. Dr. Smith further testified that Wife' s particular type of cancer has the potentia to recur within
anywhere from afew yearsto more than ten years. In the event that Wife’ s cancer recurs, Wife's
earning capacity will undoubtedly be affected and sheislikely to incur sgnificant medica expenses.
Under such circumstances, wethink Wifeisentitled to at least anomina award of dimony in futuro
which, in the event of asubstantia and material change of circumstances such asthe recurrence of Wife's
cancer, may be modified to reflect the changed positions of the parties. See Tenn. Code Ann. §
36-5-101(a)(1) (Supp. 1998). Wefind that an appropriate amount of alimony in futuro intheingant
caseis $100.00 per month. Thus, thetria court’ sdenid of Wife' srequest for dimony in futuro is
reversed and the court isinstructed to enter an order on remand awarding Wife $100.00 per month as

dimony in futuro.

Attorney’s Fees and Litigation Expenses

Findly, Wife contendsthat thetrid court erred in failing to order Husband to pay her
attorney’ sfees and litigation expenses. In the context of divorce, an award of attorney feesistreated as
dimony. See Gilliam v. Gilliam, 776 SW.2d 81, 86 (Tenn. App. 1988). The question of whether
to award attorney feesin such cases, and the amount thereof, are largely |eft within the discretion of the
trial court and will not be disturbed on gpped unlessthetria court’ sruling is contrary to the
preponderance of the evidence. See Houghland v. Houghland, 844 S\W.2d 619, 623 (Tenn. App.
1992)(citing Batson v. Batson, 769 S.W.2d 849, 862 (Tenn. App. 1988); Lyon, 765 SW.2d at

762-63). In determining whether to award attorney’ sfees, thetria court is required to consider the
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same factors used when considering a spouse’ srequest for dimony. Seeid.; Tenn. Code Ann. 8
36-5-101(d)(1) (Supp. 1998). Accordingly, among other factors, the court must consider “[t]he
provision made with regard to the marital property asdefined in 8 36-4-121.” Tenn. Code Ann. 8§
36-5-101(d)(2)(H) (Supp. 1998). In the case at bar, Wife was awarded marital property valued at
more than $177,000.00. Included in thisaward is Wife' sright to receive sixty percent of the proceeds
from the sde of the parties’ residence which, according to Wife, has an equity of $106,000.00.
Because wefind that Wife' s portion of these proceedsis a sufficient award from which to pay her
attorney’ sfees, we conclude that thetrial court’ sdenia of her request for atorney’ sfeesis not contrary
to the preponderance of the evidence.

Wife' srequest for litigation expensesis governed by Rule 54.04 of the Tennessee Rules

of Civil Procedure, which providesin pertinent part asfollows:

(2) Cogtsnot included in the bill of costs prepared by the clerk are
dlowable only inthe court’ sdiscretion. Discretionary costs dlowable
are: reasonable and necessary court reporter expenses for depositions
or trials, reasonable and necessary expert witness fees for depositions or
trias, and guardian ad litem fees; travel expensesare not dlowable as

discretionary costs.

T.R.C.P. 54.04(2). Trid courtsare generally afforded agreat dedl of discretion when considering
whether to award costs. Accordingly, absent a clear abuse of discretion, atria court’sdecison
regarding this matter will not be dtered on gpped. See, e.g., Perdue v. Green Branch Mining Co.,
837 S\W.2d 56, 60 (Tenn. 1992). Because we do not think that the trial court abused its discretion, we

conclude that the court did not err in failing to order Husband to pay Wife’ slitigation expenses.
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Wetherefore affirm thetria court’sdenia of Wife’ s request for atorney’ sfeesand

litigation expenses.

Conclusion

Based on the foregoing, we hold (1) that, with the exception of the stock proceeds used
by Husband to pay his attorney’ sfees, thetrid court did not err in refusing to consider certain assets
dissipated by Husband when dividing the parties’ marita property, (2) that thetrid court’ sdivison of the
parties’ marita property isequitable, (3) that thetria court did not err in refusing to award Wife
rehabilitative dimony, (4) that thetria court did err in refusing to award Wifedimony in futuro, and (5)
that thetrid court did not err in refusing Wife' s request for attorney’ sfees and litigation expenses.
Accordingly, the ruling of thetria court isaffirmed in part, reversed in part, and remanded for further
proceedings consstent with thisopinion. On remand, thetria court isinstructed to enter an order
requiring Husband to pay to Wife one-haf of the amount paid to his attorney with stock proceeds and
awarding Wifedimony in futuro in the amount of $100.00 per month. The costs of this apped are

taxed one-haf to Wife and one-half to Husband, for which execution may issueif necessary.

FARMER, J.

HIGHERS, J.

TATUM, Sr.J
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