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OPINION

This is an gpped from an Order of the Circuit Court for Knox County dismissng
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Appelant's complaint againgt his post-conviction attorney because it failed to state a cause of action by a
short and plain satement of the dam as required by Rule 8.01, T.R.C.P., and because the dam is
barred by the statute of limitations. Appdlant states the issue as whether the Trid Court improperly
dismissed his cause of action. Appellee raises the additiond issue of whether the Trid Court should have

granted his motion to dismiss for falure to prosecute. We afirm the judgment of the Trid Court.

BACKGROUND

Mr. Hodge (Appdlant), an inmate at Riverbend Maximum Security Prison in Naghville,
was convicted in 1979 of fird degree murdert and firg degree crimind sexua conduct (now aggravated
rape)? and received two consecutive life sentences. He filed a petition for post-conviction rdief in 1988
for the fird degree murder conviction and a separate petition in 1989 for the firg degree crimind sexud
conduct conviction. He dleged ineffective assistance of counsd with regard to both convictions. Asto
the murder conviction, at the completion of the origind trid the judge asked the petitioner if he was
satisfied with the services of trid counsd. Petitioner responded that he “couldn’t have got [Sic] a better
lawe” and later picked counsd up and hugged him. Hodge v. Sate, C.C.A. No.
03C01-9406-CR-00201, filed February 28, 1995, perm. app. denied June 5, 1995. Following
evidentiary hearings, the trid court dismissed both petitions, and the dismissas were afirmed by the
Court of Criminad Appedls.

On March 20, 1997, Appdlant filed another post-conviction reief petition in which he
dleged "newly discovered evidence' condgting of his childhood mentd hedth evauaions conducted
between 1966 and 1972. He dleged these evduations edtablished a defense of insanity and
incompetence to stand trid in 1979. The trid court dismissed the petition based upon the statute of
limitations, and the Court of Crimind Appedls afirmed.

Appdlant filed this "Complaint for Malpractice, Negligence, Breach of Contract,” in the
Chancery Court for Knox County on May 12, 1997, againg Appdllee, the attorney who was appointed

sometime in the 1990s to represent him in a post-conviction proceeding concerning Appdlant’s
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conviction in 1979. Appelant aleged this “new evidence,” which he says in his complaint that he firs
discovered on May 2, 1996, "could have been easly ascertained by Appellee through diligent discovery
and investigation kills™

The “new evidence” conssted of copies of Appdlant’s mentd hedth records from
Eagtern State Psychiatric Hospitd, where he was a patient at ages 9, 11, 13 and 16. According to these
records, during that period of his childhood, Appellant was diagnosed as (1) borderline mentaly retarded
(1.Q. 72); (2) non-psychetic organic brain syndrome, probably from hirth trauma, EEG within normd
limits (3) persondity disorder, inadequate; and (4) behavior disorder, ddinquent reaction.

On September 5, 1997, the Trid Court "reviewed the file and listened, in full, to a tape
sent to the Court by Joey Perryman, atempting to represent plantiff as counsd.” The Court then found
the complaint falled to Sate a cause of action by a short and plan satement of the daim as required by
Rue 8.01, T.RCP. The Trid Court dso found that the Appelee represented Appdlat in a
post-conviction relief petition more than one year prior to the filing of the complaint, and, therefore, any
dam for personal negligence is barred by the statute of limitations.

Appdlant then filed, in September 1997, his "Haintiff's Objections to Judge Workman's
Order as Non-Responsive for the Lack and Ignorance of the Law." Copies of Appelant’s mentd hedth
records were attached to this pleading. In this document, which the Triad Court generoudy construed as
aMoation to Alter or Amend under T.R.C.P. Rule 59.04, Appdlant complains of the Trid Court's "lack
of knowledge and ignorance of the law,” and ingds that, because Appdlant is borderline mentdly
retarded, has chronic brain syndrome, and cannot functiondly read and write English, he was not put on
inquiry that he had a right of action againgt Appellee. Appdlant argued that, "[€]ven if the Statute of
limitations had ran out in plaintiff's cause of action, his present/past mentd illness would fal within the
guiddines of the saving statute as defined by T.C.A. § 28-1-106" since, as a person of unsound mind,
he"may commence the action after the remova of such dishility.”

On December 27, 1997, Appdlant filed a "Notice of Apped as of Right," and on

February 4, 1998, filed, "In the Circuit Court of Appeds of Tennessee a Knoxville, Brief of the

Page 3



Appdlant” which was stamped Filed by the Clerk of this Court.

In May, 1998, Robert C. Edwards, Appelles, filed his "Mation to Dismiss for Failure to
Prosecute by Specid Appearance” in the Circuit Court for Knox County. Appellee argued in that
motion that the origind complaint was filed on May 12, 1997, that no summons was ever issued and the
defendant has never been served, and that as a consequence, the Trid Court has never acquired
juridiction over the defendant in this case, dting Hine v. Commercial Carriers, Inc., 802 SW.2d 218
(Tenn. 1990). Appellee argued in his mation that the case had been pending for over a year, the plantiff
had never caused the issuance of a summons, this action was never "commenced” as contemplated by
T.R.C.P. Rule 3, the suit had not been diligently prosecuted by the plantiff, and it should therefore be
dismissed.

Appelant replied:

Objections to Defendants Motion to Dismiss

The Court dismissed plaintiff's cause of action Sept. 5, 1997 at itsown

initiative. Therefore, serving of asummonsin this action would befutile,

Defendants motion to dismissisasnine hyperbole. Notice of Apped

has been filed in this action, the Knox County Court clerk isdirected to

transfer the Record of this cause to the Appeals Court.

On July 10, 1998, the Tria Court filed an Order disposing of Appellant’s Mation to
Alter or Amend the Judgment and the Appellee’ sMoation to Dismissfor failure to Prosecute by Specid
Appearance by denying the former motion and finding the latter moot.

This Court, by Order of November 20, 1998, found that Appellant's brief has been filed
inthis Court, and dismissa for failure to prosecute would be unwarranted. This Court directed the
Clerk of the Circuit Court for Knox County to transmit the record below to this Court, and the trial

record was filed with this Court on April 5, 1999.

DISCUSSION

Appdlant first contends that the Complaint should not have been dismissed under Rule

8.01, T.R.C.P., which provides, as pertinent:
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Claimsfor Relief. - A pleading which setsforth aclamfor reief,
whether an origina clam, counterclaim, cross-clam, or third-party
clam, shal contain: (1) ashort and plain statement of the claim showing
that the pleader is entitled to relief; and (2) ademand for judgment for
therdief the pleader seeks. Relief in the dternative or of severd
different types may be demanded.

This Court, in another case brought by an incarcerated Plaintiff-Appelant acting pro
e, (civil suit - automobile accident in which her children wereinjured), found that
... plaintiff has, in large part, complied with the requirements of
Tenn.R.Civ.P. 8.01; that is, she has set forth (1) ashort and plain
gtatement of the claim showing that the pleader isentitled to relief, and
(2) ademand for judgment for the relief which he deems himsdlf
entitled.” Although there are technica inaccuraciesin plaintiff's
complaint, we are sengtive to the fact that plaintiff bringsthisaction pro
s. Moreover, the Rulesdirect this Court to construe al pleadings so as
to do substantia justice. Tenn.R.Civ.P. 8.06; Collier v. Sayden Bros.
Ltd. Partnership, 712 SW.2d 106, 108 (Tenn. App. 1985). Plaintiff's
complaint states that an accident occurred, that her children were
injured, and the money damagesthat are sought. Wefind that plaintiff's
complaint was sufficient to put defendant Queens on notice of the claims
againgt him and to enable him to file an answer.”

Monroe v. Cummings, Tenn. Ct. App. 1996, No. 01A01-9511-CV-00526, Nashville, filed July 10,
1996, no appl. perm. app.

Inthis case, Appellant's complaint is styled, "Complaint for Mapractice, Negligence,
Breach of Contract." In the body of the complaint, he "respectfully moves this Honorable Court for a
tortfeasor suit of attorney-client malpractice, negligence and breach of contract against Robert C.
Edwards (referred to hereinafter as defendant) . . . plaintiff seekstwo hundred-fifty thousand
(250,000.00) dallarsin proximate cause damages and one hundred thousand (100,000.00) dollarsin
punitive damages againgt defendant.”

The complaint is confusing, contains numerous errors and has blanks drawn where dates
and other information should have been supplied. The Trid Court stated that a tape-recording was
received at some point in the proceedings bel ow which indicated that the documents were prepared by
Joey Perryman, anon-lawyer attempting to act as counsd for Appellant. However, we are ableto
deduce from the complaint that, as groundsfor relief, Appdlant contends that (1) he recently discovered

childhood menta health records; (2) if presented at his post-conviction hearings, the records would have
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prevented thedismissa of his petitionsfor post-conviction relief, and (3) his post-conviction counsd,
Appellee, having failed to discover hismenta hedlth records, isliable to him for damagesfor attorney
malpractice.

Whileit isaclose question, in construing the complaint so asto do substantia justice,
Rule 8.06, T.R.C.P., wefind that Appelant’scomplaint was sufficient to resst dismissd for falureto
state a cause of action by a short and plain statement of the claim under Rule 8.01 T.R.C.P. However,
such is not the case on the issue of the statute of limitations. Appellant contends that the complaint
should not have been dismissed based on the statute of limitations for attorney malpractice. We disagree.

Attorney malpractice actions are governed by T. C. A. 8§ 28-3-104(a), which provides.

28-3-104. Personal tort actions.

(8 Thefollowing actions shall be commenced within one (1) year after the
cause of action accrued:

* % %

(2) Actionsand suits againgt attorneys or licensed public accountants or

certified public accountants for ma practice, whether the actions are grounded or

based in contract or tort.

A cause of action accrues “whenthe plaintiff suffersin actudity alegdly-cognizable
wrong and thus acquires aright to bring suit for redress,” Shell v. State, 893 SW.2d 416, 422 (Tenn.
1995). Thelegdly cognizable wrong which Appelant apparently clamsisthe aleged failure of Appellee
to discover and use Appellant’ s childhood menta hedth records at his post-conviction proceedingsin
1993 and 1994, which Appellant says congtitutes lega malpractice.

Theissue of when alega malpractice action accrues for statute of limitations purposesis
governed by aspecific formulation of the “discovery rule” applicable to such actions. That “legd
malpractice discovery rule” is composed of two distinct dements and requires that

the plaintiff (1) must have suffered a “legdly cognizableinjury” or “actud

inury”as aresult of the defendant’ s negligence; and (2) must have

known or in the exercise of reasonable diligence should have known that

thisinjury was caused by defendant’ s negligence.

Carvell v. Bottoms, 900 SW.2d 23 at 28, 30 (Tenn. 1995).

In this case, the date of Appdllant’ slast post-conviction hearing was February 24, 1994,
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and that pogt-conviction petition was dismissed on March 11, 1994.  Appellant admitsthat hefirst
obtained copies of hismedica recordson May 2, 1997. Hedid not file his complaint until May 12,
1998, more than one year from the date he obtained those copies. Thereisnothing in the record to
support Appellant’ s assertion that the records congtitute newly discovered evidence, but, even assuming
that Appellant’ s hedlth history was unknown to him so asto qualify as “newly discovered evidence,” his
argument must fail. Itisclear from the record before this Court that Appellant knew or in the exercise of
reasonable diligence should have known on May 2, 1997, at the very latest, that his claimed “legdly
cognizableinjury” or “actud injury” was caused by Appellee’ sdleged negligence. Since hedid not file
his complaint within one year of May 2, 1997, his suit wasfiled too late.

Appdlant then contendsthat "[€]ven if the Satute of limitations had ran out in plaintiff's
cause of action, his present/past mentd illnesswould fal within the guiddines of the saving Satute as
defined by T.C. A. 828-1-106" since, as aperson of unsound mind, he *may commence the action
after the removal of such disability." Thereisno proof in therecord that Appdlant fitsunder T.C.A. 8
28-1-106, but there is proof in the record otherwise. On February 28, 1995, the Court of Criminal
Appeds, denying Appellant's post-conviction petition in hisfirst degree murder case, found that,
"[b]ased upon hisinitia metingswith the petitioner, trid counsd sought amenta evauation of the
petitioner. Because the results of the evaluation indicated that the petitioner was competent to stand
tria, counsd redlized that an insanity defense was not viable" Appellant hasfailed to submit any
affidavits or documentary evidence of incompetency which would trigger T. C. A. 8§ 28-1-106. The
Complaint wasfiled more than one year after the cause of action accrued. The Tria Court did not err in
dismissng Appdlant'sclam asnot timely filed.

Appeleeclamsthat the Tria Court should have granted his Maotion to Dismiss For
Failure To Prosecute. The Trid Court held that the Appellee’ sMotion to Dismiss For Failure To
Prosecute was moot because of the Trial Court’ sdismissa of the complaint for faillureto sateaclam
and the running of the atute of limitations. In light of our ruling affirming the Tria Court’ sdismissa

based on the statute of limitations, it is unnecessary that we address the Appellee’ sissue concerning his
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Motion to Dismiss For Failure To Prosecute.

CONCLUSION

The judgment of the Trid Court is afirmed and this cause is remanded to the Trid Court
for such further proceedings, if any, as may be required, congstent with this Opinion, and for collection of

the costs below. The costs on apped are assessed againg the Appdllant.

D. MICHAEL SWINEY, J.

CONCUR:

HOUSTON M. GODDARD, P.J.

CHARLESD. SUSANO, JR,, J
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