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OPINION

REVERSED AND REMANDED Susano, J.

This litigation originated when the Town of
Huntsville (“Huntsville”) and Stanl odge, LLC (“Stanl odge”),
filed suit challenging the constitutionality of Chapter 1101
of the Public Acts of 1998. The plaintiffs specifically
contest Section 9(f)(3): of Chapter 1101, which permts
certain territories to hold incorporation elections even
t hough these territories do not satisfy the m ninmum
requirements for such elections as set forth in the general
law. See T.C.A. 8 6-1-201 (1998). On cross notions for
sunmary judgnent, the trial court granted summary judgnent to
t he defendants, finding that Section 9(f)(3) is
constitutional. Huntsville and Stanl odge appeal, raising five

i ssues:

1. Does Section 9(f)(3) violate Article
Xl, Section 9 of the Tennessee
Constitution by granting Hel enwood and
four other communities a special right to
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i ncor por at e?

2. Does Section 9(f)(3) violate Article
XlI, Section 8 of the Tennessee
Constitution by (a) creating a class of
territories that can incorporate despite
t he general popul ation and di stance
requirenments applicable to nunicipalities
st atewi de, (b) wi thout any rational basis
for the classification?

3. Does Section 9(f)(3) violate the
separati on of powers doctrine by
attenpting to nullify Tennessee Mini ci pal
League v. Thonpson through a clause giving
retroactive effect to a second

i ncorporation election?

4. Does the subject of incorporation of
tiny towns go beyond the restrictive
caption of Chapter 11017

5. Did the trial court err in holding as
a matter of law that the legislature is
not constrained by the Public Meetings Act?

In 1997, the General Assenbly passed Chapter 98 of
the Public Acts of that year, which Chapter anended the
provisions of T.C.A. 8 6-1-201, et seq. Specifically, Section
7 of Chapter 98 |owered the m ni num popul ati on requirenment for
i ncorporation from1,500 residents to 225 residents. Section
8 of Chapter 98 deleted § 6-1-201(b)(1), a statute prohibiting
the incorporation of a territory within three mles of any
existing municipality or within five mles of an existing

muni ci pality with a popul ation of 100,000 or nore. Pursuant
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to the then newl y-enacted Chapter 98, the comunity of

Hel enwood, an area of |less than 1,500 residents that adjoins
the incorporated nmunicipality of Huntsville, held an

i ncorporation election. On Novenber 20, 1997, a mpjority of
t hose exercising their franchise voted to incorporate the Town
of Hel enwood. The Scott County El ection Conm ssion |ater
certified the election. The city limts of the new town
enconpassed a portion of two areas adjoining the old city
[imts of Huntsville. In fact, those two areas, which
included the site of a Holiday Inn Hotel owned by the
plaintiff Stanlodge, had been the subject of an annexation
ordi nance enacted by Huntsville two nonths prior to the

Hel enwood i ncor poration el ection.

I n Decenmber, 1997, the Supreme Court, in the case of
Tennessee Munici pal League v. Thonpson, 958 S. W 2d 333 (Tenn.
1997), declared that Chapter 98 was unconstitutional, in that
it violated Article Il, 8 17, the so-called caption provision
of the Tennessee Constitution. The effect of the ruling was
to reinstate the provisions of T.C.A. 8§ 6-1-201 as they
exi sted prior to the enactnment of Chapter 98. Subsequently,
in May, 1998, the General Assenbly passed Chapter 1101 of the
Public Acts of 1998, an act amending various statutes relating
to the gromth of municipalities. Section 9(f)(3) of Chapter

1101 provides as follows:

(A) Notwi thstandi ng any ot her provision
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of law to the contrary, if any territory
with not | ess than two hundred twenty-five
(225) residents acted pursuant to Chapter
98 of the Public Acts of 1997 or Chapter
666 of the Public Acts of 1996 from
January 1, 1996, through Novenber 25,

1997, and held an incorporation election,
and a majority of the persons voting
supported the incorporation, and results
of such election were certified, then such
territory upon filing a petition as
provided in 8 6-1-202, may conduct anot her
i ncorporation election.

(B) If such territory votes to

i ncorporate, the new nunicipality shal
have priority over any prior or pending
annexati on ordi nance of an existing
muni ci pality which encroaches upon any
territory of the new nmunicipality. Such
new nmuni cipality shall conply with the

requi rements of Section 13(c) of this act.

Pursuant to section 9(f)(3), the comunity of
Hel enwood hel d a second incorporation election. On August 6,
1998, a mpjority of Hel enwood residents voted again in favor
of incorporation. The Scott County Election Conmm ssion |ater
certified the results of that election. Subsequently,
Huntsvill e and Stanl odge brought suit against the Town of
Hel enwood ( “Hel enwood”), menbers of the Scott County Election
Comm ssion, the individuals who signed the petition to
i ncorporate Hel enwood, and the State Attorney General seeking
to invalidate the incorporation, a portion of which purports

to take in areas that Huntsville clainms were previously
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annexed into its boundaries. The trial court found in favor
of the defendants, and dism ssed the plaintiffs’ conplaint by

way of sunmary judgnent. This appeal followed.

We review the propriety of the trial court’s grant
of summary judgnent under the standard set forth in Rule
56.04, Tenn.R Civ.P., which provides that summary judgnent is

appropri ate where

t he pl eadi ngs, depositions, answers to
interrogatories, and adm ssions on file,
together with the affidavits, if any, show
that there is no genuine issue as to any
material fact and that the noving party is

entitled to a judgnent as a matter of | aw.

Id. All of the material facts necessary to our determ nation

are undi sputed. Since our review involves only a question of

| aw, no presunption of correctness attaches to the trial court’

s findings. Gonzales v. Alman Constr. Co., 857 S.W2d 42, 44

(Tenn. App. 1993).

We begin with the presunption that Section 9(f)(3)
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of Chapter 1101 is constitutional. “There is a strong
presunption in favor of the constitutionality of acts passed
by the Legislature and its acts will not be held
unconstitutional nerely for reasons of policy.” Bozeman v.
Barker, 571 S.W2d 279, 282 (Tenn. 1978)(citing Dennis v.

Sears, Roebuck & Co., 446 S.W2d 260, 263 (Tenn. 1969).

The plaintiffs allege that section 9(f)(3) suspends
a general law in violation of Article XI, Section 8 of the
Tennessee Constitution. Specifically, as pertinent here, the
plaintiffs charge that section 9(f)(3) contravenes T.C A. 8§
6-1-201(a)(1) and (b)(1)(A), which provide that territories
seeking to incorporate nust have at |east 1,500 residents and
be at least three mles froman existing nmunicipality.2z The
def endants contend that section 9(f)(3) does not contravene a
general |aw and, in any event, is supported by a rational

basi s.

Article XlI, Section 8 of the Tennessee Constitution

provi des as foll ows:

The | egislature shall have no power to
suspend any general |law for the benefit of
any particular individual, nor to pass any
| aw for the benefit of individuals
inconsistent with the general |aws of the

| and; nor to pass any |law granting to any
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i ndi vi dual or individuals, rights,
privileges, immunitie [imunities], or
exenpti ons ot her than such as may be, by
the sanme | aw extended to any nenber of the
conmmuni ty, who may be able to bring

hi msel f within the provisions of such | aw.
No corporation shall be created or its
powers increased or dim nished by speci al
| aws but the General Assenbly shal

provi de by general |laws for the

organi zation of all corporations,
hereafter created, which | aws may, at any
time, be altered or repealed and no such
alteration or repeal shall interfere with

or divest rights which have becone vested.

Tennessee courts have |l ong recognized the simlarity between
Article XlI, Section 8, and the Equal Protection Clause of the
Federal Constitution, and have therefore applied an equal
protection analysis to constitutional chall enges brought
pursuant to Article XI, Section 8. Mtlowv. State, 145 S. W
177, 180 (Tenn. 1912); King-Bradwall Partnership v. Johnson
Controls, Inc., 865 S.W2d 18, 21 (Tenn. App. 1993)(“the
Suprene Court of Tennessee ‘has adopted a virtually identical
equal protection standard or analysis under Article X,
Section 8 of the Tennessee Constitution.’”). The plaintiffs

do not argue, nor could they, that infringenent of a
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fundamental right is involved here, or that the |egislature
has created a classification involving a “suspect” or *
protected” class, such as race or national origin. Therefore,
the standard to be applied is the famliar “rational basis”
standard. State v. Tester, 879 S.W2d 823, 828 (Tenn. 1994);
City of Menphis v. International Bhd. of Elec. Wrkers Union
Local 1288, 545 S.W2d 98, 102 (Tenn. 1976); King-Bradwall,

865 S.W2d at 21.

Article XI, Section 8 is inplicated in this case
because section 9(f)(3) contravenes the general |aw pertaining
to the incorporation of nmunicipalities. See Riggs v. Burson,
941 S. W 2d 44, 53 (Tenn. 1997), cert. denied, 118 S. Ct. 444
(1997)(“Article XI, section 8 is inplicated when a statute °
contravene[s] sonme general |aw which has mandatory statew de
application.’””)(quoting Civil Serv. Merit Bd. v. Burson, 816
S.W2d 725, 727 (Tenn. 1991)). Section 9(f)(3)(A) enables
certain territories to hold elections even though they do not
have at |east 1,500 residents and are within three mles of an
exi sting municipality. Furthernmore, Section 9(f)(3)(B) gives
these territories retroactive priority over any prior or
pendi ng annexati on ordi nances of adjoining nunicipalities, a
priority not afforded to other territories seeking
i ncorporation. Thus, Section 9(f)(3) creates a speci al

classification of territories that may hold incorporation
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el ections while other territories of simlar size and | ocation
cannot do so under the applicable general |aw.

Havi ng determ ned that Section 9(f)(3) creates a
classification in contravention of a general |aw, we now nust
determne if there is a rational basis for this
classification. A statute does not violate Article XI,
Section 8 unless the statute creates a classification which is
capricious, unreasonable, or arbitrary. Civil Serv. Merit Bd.
816 S.W2d at 730. To withstand scrutiny under the rational
basis standard, a classification nmust “have sone basis which
bears a natural and reasonable relation to the object sought
to be acconplished, and there nmust be sone good and valid
reason why the particular individual or class upon whomthe
benefit is conferred, or who are subject to the burden
i nposed, not given to or inposed upon others, should be so

preferred or discrimnated against.” State v. Nashville,
Chattanooga & St. Louis Ry. Co., 135 S.W 773, 775 (Tenn.
1911); see also Knoxville's Community Dev. Corp. v. Knox
County, 665 S.W2d 704, 705 (Tenn. 1984)(“Where the provisions
of an act which is either local or local in effect do
contravene such a general |aw, however, the provisions of
Article XI, 8 8, of the state constitution cone into play, and
t here nust be sonme reasonabl e basis for the special provision.”
). The reasonabl eness of a classification depends upon the

particular facts of the case. Estrin v. Mss, 430 S. W 2d 345,

349 (Tenn. 1968).
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The defendants state in their brief that Section
9(f)(3) “allows individuals in certain territories who bore
t he expense and the effort of holding an incorporation
el ection under certain | aws subsequently found to be
unconstitutional to vote again.” This obviously was the
moti vation behind the enactnent of Section 9(f)(3). The
| anguage of that |egislative provision applies precisely to
t he circunstances of the Hel enwood community. The record
suggests that the sanme | anguage may apply to one or nore other
smal | communities -- but not nore than a handful — who noved
qui ckly to incorporate under the invalid 1997 |egislation.
When we search for the required “rational basis,” we are
unable to discern a rational difference between the community
of Hel enwood on the one hand and the hundreds of other small
conmmunities in Tennessee who are prohibited from seeking
i ncorporation because their communities |lack 1,500 or nore
citizens and/or are too close to an existing incorporated
muni ci pality. The record does not reflect any intrinsic

di fference between the community of Hel enwood and t hese other
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small communiti es. For this reason, we find and hold that
Section 9(f)(3) does not pass constitutional nmuster. Equals

must be treated the same. Qur Constitution requires it.

We sinply do not find a rational basis for the
exenption enbodied in section 9(f)(3). The sole basis for
di stingui shing Hel enwood fromother simlarly-sized
territories 1is that Hel enwood took certain actions pursuant
to an invalid |egislative enactnment. The mere fact that
resi dents of Hel enwood expended noney and effort to
i ncorporate cannot justify exenption froma general |aw
requiring nore than six tines the nunber of residents to
qualify for an incorporation election. Nor can a void
el ection justify the grant of retroactive priority to

Hel enwood over the annexati on ordi nance of Huntsville.

By enacting Chapter 98 in 1997, the Legislature
significantly |l owered the popul ation requirenent and
elimnated the distance requirenent for incorporation.
Shortly after the Tennessee Supreme Court’s decision in
Tennessee Muni ci pal League v. Thonpson, the Legislature
enacted Section 9(f)(3) of Chapter 1101, which permts
territories that had held successful incorporation elections
under Chapter 98 to hold another election. For whatever
reason, the Legislature did not see fit when drafting Chapter
1101 to anend 8 6-1-201 to permit all comrunities with 225 or

nore residents, regardless of |location, to incorporate, as was
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the case under the earlier-enacted, but |ater-declared-invalid
Chapter 98. Instead, the Legislature created a speci al
classification of territories, and the only basis for

di stinguishing these territories is that they had held

i ncorporation elections under a unconstitutional statute. W
find that by creating this exception to the general |aw, the
Legi sl ature made an arbitrary classification. W can find no

rational basis to justify it.

VI .

We therefore find that section 9(f)(3) of Chapter
1101 of the Public Acts of 1998 is unconstitutional because it
of fends Article XI, Section 8 of the Tennessee Constitution.
For this reason, we do not reach the other issues raised by
the appellants. The decision of the trial court is hereby
reversed. The plaintiffs are hereby granted summary | udgnent
on their notion. AlIl costs on appeal, as well as those at the
trial level, are taxed against the appellees. This case is
remanded for such further proceedi ngs as may be required,

consistent with this opinion.

Charles D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.
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Her schel P. Franks, J.
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