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This is an appeal fromthe Chancery Court’s judgment
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finding Bromma Penberton owned certain di sputed property.
Def endant s- Appel |l ants raise the foll owi ng issues:

l. Did the trial court err in allow ng the
Appel |l ees to maintain their cause of
action in the trial court nore than seven
(7) years after the right had accrued?

1. Did the trial court err in allow ng the
Appel |l ees to maintain their cause of
action in the trial court by reason of the
fact that they and their predecessors in
title had failed to have the disputed
185. 45 acre tract of land assessed and to
pay state and county property taxes
thereon for a period of nore than twenty
(20) years prior to the filing of their
ori gi nal conplaint?

[l Did the trial court err in holding that
the Appell ee, Bromma Penberton, was the
owner of the disputed 185.45 acre tract of
| and as grantee thereof in deed dated
Cct ober 2, 1997 and filed for public
record (recorded) in the office of the
Regi ster of Deeds for Scott County,
Tennessee at Huntsville in Deed Book No.
217, pages 194 et seq, and was not a
chanpertous conveyance to the extent that
the referenced deed purported to convey
title to the disputed 185.45 acre tract of
| and?

The Appell ee, Bromma Penberton, and the Appellants,
t he Penni ngtons, own adj acent properties. On Septenber 8,
1995, the Estate of G over Penberton entered into a |l ease with
I ndustrial Logging for Industrial Logging to cut and harvest
the tinmber on the Penberton property. Pursuant to the |ease,
| ndustrial Logging attenpted to cut trees on |and which the
Penni ngtons clained as their land. The Penningtons refused to

al l ow I ndustrial Logging access to the disputed property.
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The Penberton Estate and Industrial Logging filed a
conpl aint requesting a restraining order and boundary |ine
determ nation. On Septenber 15, 1997, the trial court issued
a tenporary restraining order to allow Industrial Logging to
continue working without interference fromthe Penningtons.

On Novenber 4, 1998, the trial court entered judgnent in favor
of Bromma Penberton. The |ower court found Bromma Penberton
owned the disputed property and descri bed the boundary between

t he Penmberton and Penni ngton properties by nmetes and bounds.

The Penni ngtons argue that Bromma Penberton was
barred fromfiling a claimin the |ower court because they
have adversely possessed and paid taxes on the disputed
property for over 20 years. Brommma Penberton contends that
t he Penbertons paid taxes on the disputed property during the
20 year period, also. The parties stipulated that Bromm
Penmberton and her predecessors in title paid property taxes on
t he di sputed property for nore than 20 years. Additionally,
the parties stipulated that the disputed property is part of
the Penmberton’s warranty deed and not part of the Penningtons’

deed.

The first issue raised by the Appellants is whether
Bromma Penberton was barred fromfiling suit because her
predecessors in title failed to file within seven years from
the time the action accrued. According to the Appellants, the

action accrued in the 1970s because the Appellants stopped
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people fromcutting tinber on the di sputed property and they
began hacking and painting trees to mark the boundary I|ine.
Bromma Penberton argues that her predecessors in title were

unaware of the Appellants’ adverse claimto the disputed

property.

The statute of limtations relied upon by the
Appel l ants states: “No person or anyone claimng under him
shal | have any action, either at law or in equity, for the
recovery of any |ands, tenenents or hereditanments, but within
seven (7) years after the right of action accrued.” Tenn.
Code Ann. 8 28-2-103(a) (1998). This section is an
affirmati ve defense for adverse possessors agai nst anyone

claimng title to property. See Hightower v. Pendergrass, 662

S.W2d 932, 936-37 (Tenn. 1983). Therefore, the benefit of
this statute of limtations only applies to defendants who can
prove the el ements of adverse possession. The el enments of
adverse possession are that the possession nust be open,

not ori ous, actual, continuous and excl usive. See Catlett v.

Whal ey, 731 S. W 2d 544, 546 (Tenn. Ct. App. 1987); Tidwell v.

VanDeventer, 686 S.W2d 899, 902 (Tenn. Ct. App. 1984).

Vet her the Appellants established the el ements of
adverse possession is a factual determ nation. On appeal, the
factual findings of the trial court are reviewed de novo with
a presunption of correctness unless the preponderance of the

evidence is otherwise. See Tenn. R App. P. 13(d). The tria
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court concluded that the Appellants did not establish the

el ements of adverse possession. Most notably, the trial court
found that neither Bromma Penberton nor her predecessors in
title had any actual or constructive know edge of the
Appel l ants’ adverse claim The evidence in this record does

not preponderate against the trial court’s findings.

Next, the Appellants assert that Bronma Penberton
and her predecessors in title failed to have property taxes
assessed and to pay property taxes on the disputed property
for over 20 years. The effect of nonpaynent of taxes is as
foll ows:

Any person having any claimto real estate or |and of any
kind, or to any legal or equitable interest therein, the sane
havi ng been subject to assessnent for state and county taxes,
who and those through whom he clains have failed to have the
sane assessed and to pay any state and county taxes thereon
for a period of nore than twenty (20) years, shall be forever
barred from bringing any action in law or in equity to recover
the same, or to recover any rents or profits therefromin any
of the courts of this state.

Tenn. Code Ann. 8§ 28-2-110(a) (1998).

Bromma Penberton points to the parties’ stipulation
Number 5 which states:

Plaintiff Bromma Penberton and defendants and their
predecessors in title have, for a period exceeding twenty (20)
consecutive years, paid real property taxes assessed to them
with respect to the above-descri bed parcels of property, said
payments bei ng made according to the tax notices received by
the parties, the warranty deed references noted on their
respective notices, and on the applicable tax maps to the
extent that the payors may have relied on such maps.

The trial court found, and we agree, that this stipulation

controls the Appellants’ second issue. Apparently, both
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parties paid property taxes on at |east part of the disputed

185. 45 acre property.

The Appellants’ third issue involves a question of
whet her a chanpertous conveyance occurred. The Appellants
argue that the conveyance of the property fromthe Estate of
Grover Pemberton to Bromma Penberton was void because the
property was not in the possession of the Estate, but was in
t he possession of the Appellants. Tennessee Code Annot at ed
section 66-4-202 provides: “Any such agreenent, bargain, sale,
prom se, covenant, or grant shall be utterly void, where the
sell er has not personally, or by the seller’s agent or tenant,
or the seller’s ancestor, been in actual possession of the
| ands or tenenents, or of the reversion or remainder, or taken
the rents or profits for one (1) whole year next before the

sale.”

The | ower court found that the Appellants’ actions
did not fulfill the requirenents of adverse possession. “A

conveyance by a person even without title or possession is not

chanpertous unless the land is being adversely held by another.

" Burnette v. Pickel, 858 S.W2d 319, 322 (Tenn. Ct. App.

1993).
The Penberton estate owned the property conveyed to Bronma

Pemberton. Therefore, the conveyance was not chanpertous.

For the foregoing reasons the judgnment of the

Chancery Court is affirmed and the cause remanded for the
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coll ection of costs below. Costs of this appeal are adjudged

agai nst Mabel Pennington and her surety.

Houston M Goddard, P.J.
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CONCUR:

Her schel P. Franks, J.

D. M chael Sw ney, J.
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