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OPINION

AFFI RMED AND REMANDED Susano, J.
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This is an action of interpleader. It presents a
di spute between the w dow of Lowell Kenneth Reed (“Reed”) and
one of his three adult children. The plaintiffs in the
i nstant case, PST Vans, Inc. (“PST”) and James A. Coutermarsh (
“Coutermarsh”), are judgnent debtors as a result of an action
filed in federal court by Rosie Clark Reed (“the Wdow")
seeking to recover for the wongful death of her husband.
G nger Gayle Reed (“the Daughter”), one of Reed’ s children by
an earlier marriage, intervened in the federal court action.
Because of a disagreenent between the Wdow and the Daughter
regardi ng the proper division of the funds fromthe w ongful
death action, the plaintiffs filed this action and deposited
$172,163. 15 with the clerk of the trial court. Follow ng a
hearing on January 26, 1999, the trial court filed its
menor andum opi ni on adopting the disposition of the funds
suggested by the Wdow. The Daughter appeals, raising the

foll owi ng issues:

1. Didthe trial court err in assessing
the attorney’s fees of the Wdow and her
litigation expenses against the entire
fund?

2. Didthe trial court err in finding the
W dow s expenses to be reasonabl e, and
shoul d t he expenses -- that could have
been, but were not, recovered fromthe
defendants in the wongful death action --
be charged agai nst the Daughter’s share of
t he proceeds?

3. Didthe trial court err in denying the

Daughter’s notion for stay and in
di stributing the proceeds i nmedi ately?

Page 3



The basic facts in the wongful death action and the

events |leading up to it are not in dispute.

Reed di ed June 27, 1993, when the motorcycle that he
was riding collided with a truck driven by Coutermarsh, an
enpl oyee of PST. Shortly after the accident, the Wdow hired
Joe H. Nicholson, Esquire, and his law firm Ni chol son, Garner
& Duggan (collectively “the Nicholson law firm’), to represent
her in pursuing a claimagainst Coutermarsh and PST for the
wrongful death of her husband.2 The N cholson law firm
subsequently prepared and filed a conplaint in the United
States District Court for the Eastern District of Tennessee at
Chatt anooga styled “Rosie C. Reed, individually and as w dow
of Lowell Kenneth Reed, deceased v. PST Vans, Inc., a
corporation, and Janmes A. Coutermarsh.” On Septenber 6, 1995,
the federal court entered an order permtting the Daughter to
intervene as a party in the pendi ng wongful death action.
That court found “that without intervention [the Daughter’s]
interest as a practical matter would not be protected nor
woul d her interest be ‘adequately represented by existing
parties,’” quoting fromRule 24(a), Fed.R Civ.P.3 The
Daught er was represented in the federal court action, as she
is here, by Wanda G Sobi eski, Esquire, and her |law firm
Sobi eski, Messer & Associates (collectively “the Sobieski |aw

firm).
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The federal court action went to trial before a
jury. That jury found in favor of the Wdow s cl aim and
assessed damages of $300, 000, + but found that Reed was 49% at
fault. Accordingly, the award was reduced by the jury to

$153, 000.

In the instant case, the Nicholson law firmfiled a
Notice of Attorney’s Lien, claimng, on behalf of the W dow,
litigation and rel ated expenses of $103,215.32 and its
contract attorney’'s fee of $57,330, being approxi mtelys
one-third of the anount deposited in court by the plaintiffs

in this interpl eader action.

The trial court held a hearing on the claimof the
Ni chol son law firmon January 26, 1999. On February 18, 1999,
the trial court filed a nmenorandum opi ni on, which provides as

foll ows:

The Court heard oral argunment of Counsel
on January 26, 1999 relative to the lien
for fees heretofore filed by M. Nichol son
and as to certain expenses clainmed by

Def endant, Rose Clark Reed, fromthe
proceeds on deposit in the above-captioned
case. The Court took the matters under
advi senent .

The Court has carefully reviewed all of
the data of record in this case and
concludes that M. Nicholson is entitled
to the fees per his contract and the
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expenses clai med are reasonable and were
necessary to prosecute the cause of action
to judgnent.

Accordingly, the Court expressly approves
expenses clainmed by Rosie Clark Reed in

t he anount of $103,215.32 and M. Nichol son
's fees based on one-third of the tendered
j udgnent .

M. Ni cholson will prepare an appropriate
Order, pursuant to the provisions of this
Menmor andum and submit to opposing Counse
for their approval as to formand the
Order will be tendered to the Court for
entry not later than twenty (20) days from
t he date hereof.
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In this non-jury case, our review is de novo upon
the record, with a presunption of correctness as to the trial
court’s factual determ nations, unless the evidence
preponderates otherwise. Rule 13(d), T.R A P.; Union Carbide
Corp. v. Huddl eston, 854 S.W2d 87, 91 (Tenn. 1993); Wight v.
City of Knoxville, 898 S.W2d 177, 181 (Tenn. 1995). The
trial court’s conclusions of |aw, however, are accorded no
such presunption. Canpbell v. Florida Steel Corp., 919 S. W2d
26, 35 (Tenn. 1996); Presley v. Bennett, 860 S.W2d 857, 859

(Tenn. 1993).

The Daughter’s primary argunment, in its nost genera
terms, is that the trial court’s divisions of the fund is not
equi table. More specifically, her argunents are as follows:
(1) the litigation expenses and the one-third contingent fee
of the Ni cholson law firm should not have been charged agai nst
the entire fund; (2) the disbursement to the Nichol son | aw
firmfor fees and rei nbursenment of expenses anounted to 93% of
the total fund which is an inequitable percentage of the
recovery; (3) the trial court erred in approving some clearly
unr easonabl e expenses; and (4) the Nicholson law firm shoul d
not be allowed to collect expenses fromthe fund that were

coll ectable fromthe defendants in the wongful death action.
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The parties sharply disagree as to the invol venment
of the Sobieski law firmin the wongful death action. There
is less disagreenent as to the involvenent of the Ni chol son
law firmin the preparation and trial of the federal court
action.” This latter assertion can be seen fromthe foll ow ng
excerpt fromthe reply brief filed by the Sobieski law firm on

behal f of the Daughter:

[ The Daughter] has never disputed the fact
t hat appellee’s counsel did the lion's
share of the trial preparation, nor has
she di sputed that he argued the case to
the jury. In his words, he had “exclusive
control over the litigation.” In fact, it
was at the request of appellee’s counsel
that [the Daughter’s] attorney did not sit
at the counsel s table, and kept a | ow
profile in the courtroom so as not to
create any question in the jury’s mnd as
to who [the Daughter] was and why she had
separ ate counsel .

(Citation omtted). We will now exam ne the parties’
respective positions with respect to the work of the Sobieski

law firm

In the Daughter’s brief, she states that

[i]t is undisputed that [the Daughter]
actively intervened in the federal

| awsuit, was represented at depositions,
and appeared throughout the trial. She
was not a passive beneficiary.
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If, by this statenment, the Daughter is claimng that her
counsel, the Sobieski law firm played an active role in the
preparation and trial of the federal court |awsuit, that
assertion is hardly “undisputed”; rather it is sharply
contested by the Wdow, as denonstrated by the foll ow ng

excerpts fromthe Wdow s brief:

Counsel for [the Wdow] [was] responsible
for and did in fact do all substantive
wor k associated with the trial of the
matter.

[Prior to the tinme that the Daughter
intervened], [the Wdow] and her counsel
engaged i n extensive discovery and

i nvestigation regarding the accident which
clainmed the life of Lowell Kenneth Reed.

* * *

On July 21, 1995, after nmuch of the
investigation in the matter was concl uded
and after discovery was at an end, [the
Daughter] filed a nmotion to intervene.

* * *

[ The Daughter] did nothing nore than
hanmstring the Plaintiff below in the
presentation of the case.

* * *

Counsel for [the Wdow] conducted al
investigation in the matter, conducted al
di scovery, and presented all evidence at
trial.

...the attorneys for [the Wdow]...
contributed all funds toward the expense
of the conplex litigation.
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It is clear fromthese conpeting excerpts that the respective
positions of the parties as to the contribution of the
Daught er and her counsel to the securing of the judgnent in

t he federal court action are, in fact, dianetrically opposed.

VI .

We have recognized in earlier cases that the
relative contributions of parties and their counsel to the
securing of a single judgnent, in a wongful death action,
that inures to the benefit of nore than one beneficiary is an
i nportant consideration in deciding how fees and expenses
shoul d be assessed. Two unreported cases are particularly
instructive. See \Weeler v. Burley, C A No.
01A01-9701- CVv- 00006, 1997 W 528801 (Tenn.Ct.App. MS., filed
August 27, 1997), and In re Estate of Stout, C A No.
01A01-9308- CH- 00360, 1994 W. 287765 (Tenn.Ct.App. WS., filed
June 29, 1994). A review of these two cases reveal s the
followi ng principles concerning the proper application of the

common fund doctrine.”

Generally, attorneys may |l ook only to the clients
with whom they contract for their conpensation, even where a
third party incidentally benefits fromthe work done for the

client. Stout, at *3 (quoting Hobson v. First State Bank, 801
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S.W2d 807, 809 (Tenn.Ct.App. 1990)). The common fund
doctrine is an exception to this general rule. Stout, at *3.
The doctrine provides that “a private plaintiff, or his
attorney, whose efforts create, discover, increase or preserve
a fund to which others also have a claimis entitled to
recover fromthe fund the costs of his litigation, including
attorneys’ fees.” Id. (quoting Vincent v. Hughes Air West,
Inc., 557 F.2d 759, 769 (9th Cir. 1977)). Application of the
doctrine effectively spreads “litigation costs proportionately
among all the beneficiaries so that the active beneficiary
does not bear the entire burden alone and the ‘stranger’
beneficiaries do not receive their benefits at no cost to
t hensel ves.” Stout, at *3.

VWere there are nmultiple claimants to a fund, each
of which retains his or her own attorney to participate in the
case, however, the question of whether and how t he commobn fund
doctrine should apply becomes nmore difficult. It cannot be
said that claimnts who contribute to procurenent of a fund
t hrough individual effort or expense receive their benefit at
no cost to thenselves. Thus, the comon fund doctrine is
generally not applied against parties retaining their own
counsel. 1d., at *4, see also \Weeler, 1997 W 528801 at *4.
However, where the contribution of a “lead” plaintiff or
attorney and the contribution of the objecting plaintiff or
attorney are unequal, courts may apply the common fund
doctrine to avoid the unjust enrichnment of the nore passive

plaintiff or attorney. Stout, at *4; Weeler, at *4-*5 (both
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cases citing Hobson, 801 S.W2d at 809).

In Stout, Jeffrey Lee Stout died, |eaving his

di vorced parents as his next of kin. Hi s nother brought a
wrongful death action and enpl oyed the law firm of Neal and
Harwell on a one-third contingent fee basis. Stout’s father
hired his own attorney. Neal and Harwel|l negotiated a

$560, 000 settlenent, and the father and his attorney objected
to Neal and Harwell’'s expenses and fees being paid out of the
entire fund. The trial court found that “[t]he services
rendered by Neal & Harwell to date have inured to the benefit
of the entire estate and both potential beneficiaries” and
ordered Neal and Harwell's one-third fee to be paid out of the
entire fund. Stout, at *3. W affirmed, holding that *

[ b] ecause Neal & Harwell did the lion's shares of the work,
Neal & Harwell was properly paid fromestate funds before the

funds were divided between the beneficiaries.” |Id., at *4.

The facts in Wheeler are simlar to those in Stout.
The adult son of divorced parents died, |eaving his parents as
his only next of kin. The nother brought a wongful death
action and enployed counsel on a one-third contingent fee
basis. The father hired his own counsel to pursue the sane
wrongful death case, also on a one-third contingent fee
agreenment. The trial court found that the nother’s counsel
had performed two-thirds of the work involved in prosecuting

the case while the father’s counsel had perfornmed one-third of
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the work involved. The trial court then awarded one-third of
the entire fund as attorneys’ fees and ordered that this fee
be split two-thirds to the nother’s counsel and one-third to
the father’s counsel. On appeal, we noted that the trial
judge had found as a fact that the nother’s counsel had done
the “lion’s share” of the work and that the record “certainly
supports such a finding.” \Wheeler, at *3. W concluded that
the renmedy fashioned by the trial court “not only appears fair
and equitable to this Court, but is well within the discretion

vested in the Trial Judge.” 1d. at *5.

The Daughter relies on the case of Travelers Ins.
Co. v. Wllianms, 541 S.W2d 587 (Tenn. 1976). WIllians
i nvol ves a di spute between an insured and his insurer as to
whet her the insured’s attorney was entitled to his one-third
contingent fee out of the share of a recovery agai nst a
tortfeasor that represented the insurer’s subrogation
interest. The insurer’s right of subrogation arose out of
medi cal paynents made to the insured for the benefit of his
mnor child. In WIllianms, the insurance conpany advised the
insured that it would “handle [its] own subrogation.” 1d. at
588. It advised the insured that it did not want the insured
to protect its subrogation rights. 1d. at 590. The Suprene

Court in WIIlianms concl uded

that the facts of this case do not entitle
the insured’s attorney to receive any fee
fromthe insurer with respect to the
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subrogation clainm he acted as a vol unteer.

Id. at 591.

We do not believe that WIllianms and its progeny are
applicable to this case. WIIlians involves subrogation; the
i nstant case involves the pursuit of a wongful death claim by
the individual to whomthe right to pursue the claimis
expressly granted by statute. See T.C. A 8 20-5-110(a). 1In
our judgnment, the common fund doctrine as di scussed in Stout

and Wheeler is the doctrine applicable to the case at bar.

VI,

As previously discussed, this matter was before the
trial court on dianetrically-opposed positions with respect to
the contribution of the Daughter and her counsel to the
securing of the $153,000 judgnment. |In order to apply the
appl i cabl e principles of the common fund doctrine, the tri al
court had to make a nunber of factual determ nations, the nost
i nportant of which were the extent of the involvenent of the
Sobi eski law firmin the securing of the judgnent and the
reasonabl eness of the litigation and associ ated expenses of
the Wdow. The threshold determ nation for us is whether the
evi dence preponderates against the trial court’s express
factual determ nations with respect to the fees and expenses
presented by the Nicholson |law firmand the trial court’s

inmplied factual determ nation that the work perfornmed by the
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Sobi eski law firmdid not contribute to the judgnent in the
wrongful death case in a way which would require a different
di sposition of the judgnment proceeds under the Stout and

VWheel er opi ni ons.

In order to test the trial court’s factua
determ nati ons under our well-established standard of review,
we must review the record to search for the preponderance of
the evidence. The portion of the record fornmerly referred to
as the technical record includes the Notice of Attorney’s Lien
filed by the Nicholson law firm supported by a detailed
listing of the litigation and associ ated expenses in the
revi sed amount of $103, 215.32. Supporting bills and checks
take up some 190 pages of the technical record. Also included
in the technical record are the Wdow s answers, under oath,
to 26 interrogatories and requests to produce. These
responses pertain to her fee contract with the N chol son | aw

firmand her clai ned expenses of $103, 215. 32.

In response to the Wdow s filings, M. Sobiesk
filed her affidavit stating that she represented the Daughter;
that she was a menber in good standing of the Knoxville Bar;

t hat her standard hourly rate was $135.00; that “[t]he
attached statenments represent a true and accurate assessnent
of attorney’s fees and expenses in this case”; that the fees
and expenses were reasonabl e under the circunstances; that her

total fees as of January 24, 1999, were $21,447.50 “for 225.50
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hours at an effective rate of [$]95.11"; that her expenses
were $645.27 as of January 24, 1999; that she was due finance
charges of $5,802.05 as of January 24, 1999; and that her

total entitlement was $27,894.82 as of January 24, 1999.

While the affidavit refers to “attached statenments,” there are
none in the record.
There is a serious deficiency in this record -- we

do not have Ms. Sobieski’'s “attached statements” and, nore
inportantly, we do not have a transcript or statement of the
evidence fromthe critical hearing before the trial court on
January 26, 1999. The court’s nmenorandum opi nion reflects
that the court “carefully reviewed all of the data of record
in this case.” This presumably includes all of the materi al
presently in the technical record.?s Significantly, the

menor andum opi nion also recites that the trial court “heard
oral argument.” While, generally speaking, argunent of
counsel is not considered evidence, see State v. Roberts, 755
S.W2d 833, 836 (Tenn.Crim App. 1988), that is not the case
here. This is because the attorneys who presented argunent
were the ones who knew best what each law firmdid in the
wrongful death litigation. As officers of the court, they had
a professional responsibility to truthfully state the facts
that were within their personal know edge on the critical

subj ect of who did what and when. In this respect, they were
factual wi tnesses, and it seens beyond doubt that their

statenments in argunent were received by the trial court as
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evi dence on these significant factual matters. |In any event,
there is certainly nothing in the record now before us to

substantiate the Daughter’s apparent claimthat her attorneys
perfornmed val uabl e services that contributed to the securing

of the judgnment in this case.

The record before us does not contain all of the
evidence that inpacted the trial court’s inplicit finding that
the respective roles of the two law firns were such as to
justify the court’s disposition of the judgnment proceeds. The
same can be said of the trial court’s determ nation that the
W dow s expenses were reasonable. W sinply do not have a
conplete record of the evidence received by the trial court.
It was the appellant’s responsibility to furnish us a record
that would permt us to reach the issues raised by her. See
Rule 24, T.R A P. 1In the absence of such a record, “we nust
assume that the record, had it been preserved, would have
contai ned sufficient evidence to support the trial court’s

factual findings.” Sherrod v. Wx, 849 S.wW2d 780, 783

(Tenn. Ct. App. 1992).

The parties make many statements in their briefs
regarding their services in the wongful death action. These
statenments are inportant in establishing their respective
positions, but they cannot be accepted by us as evidence. W
are an appellate court. W do not receive new evi dence on

appeal. Qur role is to review the actions of trial courts
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based upon the evidence presented to those courts. Tennessee
Public Service Co. v. City of Knoxville, 91 S.W2d 566, 572
(Tenn. 1936). We cannot do that in this case because of the

deficiency in the record.

Accordi ngly, we cannot say that the evidence
preponderates against the trial court’s factual findings
underpinning its |egal judgnent. W certainly cannot say,
under the teachings of Stout and Wheeler, that there is no set
of facts in the instant case that could possibly justify the

trial court’s judgnent.

VI,

The issue of the trial court’s failure to grant a

stay is rendered noot by our decision in this case.

The judgnent of the trial court is affirmed. Costs
on appeal are taxed to the appellant. This case is remanded

to the trial court for the collection of costs assessed bel ow.

Charl es D. Susano, Jr., J.
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CONCUR:

Her schel P. Franks, J.

D. M chael Sw ney, J.
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