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W accepted review of this case in order to determ ne

whet her an agreement not to prosecute made between Danny Spradlin,

the appellant, and two officers! is enforceable wthout the

district attorney general’s? know edge or approval. W concl ude
that a district attorney general has the sole duty, authority, and
discretion to prosecute crimnal nmatters in the State of
Tennessee.® Police officers are, therefore, wthout authority to
bind the district attorney general to an agreenent not to
prosecute. In this case, because the district attorney genera
nei t her authorized nor ratified the agreenent between Spradlin and
the officers, the agreenent is unenforceable, and the judgnent of

the Court of Crimnal Appeals is affirned.

In a Blount County bar on Cctober 1, 1992, Spradlin sold
marijuana to a person who was, unbeknownst to him working as a

confidential informant for the Bl ount County Sheriff’s Ofice. The

The term “officer” is neant to include police officers and
other law enforcenent personnel. For exanple, detectives,
sheriffs, deputy sheriffs, any agent of the police departnent, and
any agent of the sheriff’'s departnent would be classified
generically as an “officer” for purposes of their future conpliance
with this opinion.

’The term“district attorney general” is meant to include not
only the one elected official designated as such in each Tennessee
county, but also “assistant district attorneys general” who are
| awyers enpl oyed as agents of the district attorney general.

The district attorney general’s power to prosecute is
separate fromthe grand jury’s power to indict, in that “the grand
jury is not an agency of the district attorney general . . . .~
Parton v. State, 2 Tenn. Crim App. 626, 455 S. W 2d 645 (1970); see
also Tenn. R Crim P. 6. The grand jury nmay indict an accused for
any “indictable or presentable offense[] found to have been
comritted or to be triable within the county.” Tenn. R Cim P
6(d). Additionally, the grand jury may indict an accused after an
i nvestigation conducted on its own initiative. See id.
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confidential informant did not purchase marijuana directly from

Spradlin; an internediary arranged the transaction.

On three ot her occasi ons (Novenber 20, 1992; Novenber 24,
1992; and Decenber 2, 1992), the informant bought nmarijuana
directly from Spradlin. On Decenber 18, 1992, Spradlin was
arrested and charged with distributing | ess than one-half ounce of
marijuana* in connection with the Cctober 1, 1992, transaction. No

ot her charges were | odged against Spradlin at that tine.

Spradlin retained an attorney who spoke with the two
officers in charge of the investigation. The officers told the
attorney about the three drug sal es upon whi ch prosecution had not
yet been initiated. Wthout obtaining any authorization fromthe
district attorney general, the officers told Spradlin’'s attorney
that if Spradlin would work as a confidential informant for the
sheriff’s departnent, he would not be prosecuted on the three as
yet uncharged drug sales. Spradlin pleaded guilty to the single
m sdemeanor charge® on January 4, 1993. No agreenent concerning
the three uncharged drug sal es was presented to the court with this

guilty plea.

After he pleaded guilty to the m sdeneanor, Spradlin
proceeded to act as a confidential informant for the sheriff’s
depart nent. Spradlin made three drug purchases pursuant to the
agreenent before his identity was conprom sed, thereby ending the
confidential operation. On August 9, 1993, Spradlin was indicted

on the three previously uncharged drug sal es.

“Tenn. Code Ann. § 39-17-418(b) (1990).

°Spradlin does not suggest that his guilty plea of January 4,
1993, was induced or obtained in reliance on the officers’ prom se
not to prosecute him for the three as yet uncharged drug sales.
The record indicates that Spradlin pleaded guilty to the
m sdeneanor drug distribution charge in exchange for a sentence of
unsuper vi sed probati on.



At the notion to dismss hearing preceding his trial
Spradlin was asked if he personally ever had any discussion wth
anyone in the district attorney general’s office concerning the
i muni ty/ nonprosecution agreenment with the officers. |In response
to this question, Spradlin stated: “I had an agreenent through ny
attorney which was through Blount Metro. | thought that was
enough.” | ndeed, Spradlin’s attorney testified that he never
talked to the district attorney general or anyone in the district
attorney general’s office regarding an agreenent between Spradlin
and the officers. Additionally, at a jury-out hearing, an officer®
testified that when Spradlin pleaded guilty to the m sdeneanor
charge in January 1993 no nmention of the imrunity/nonprosecution
agreenent was nmade to the district attorney general or to any

assistant district attorney general.

Followng a jury trial, Spradlin was convicted of two
counts of felonious possession of nmarijuana with intent to sell’
and one count of m sdeneanor possession of | ess than one-half ounce
of marijuana.® The trial court inposed one-year sentences for each
of the felony convictions and an eleven-nonth twenty-nine day
sentence for the m sdeneanor. The sentences ran concurrently and
wer e suspended, except for the first sixty days to be served in
custody. Additionally, Spradlin was placed on supervi sed probation
for twenty-two nonths. At the hearing acconpanying Spradlin's
notion for a newtrial, the trial judge stated:

[r]ightly or wongly, | decided that
I hadn’ t heard evidence that
established in ny mnd [that] there

was an agreenent by the State not to
prosecute these t hree cases and t hat

The of ficer who testified during the jury out hearing was one
of the officers with whom Spradlin had entered into the
i mruni ty/ nonprosecuti on agreenent.

Tenn. Code Ann. § 39-17-417 (1992).

8Tenn. Code Ann. § 39-17-418(b) (1990).
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[the power to authorize immunity or

nonpr osecuti on agreenents] was the

sphere of influence or the authority

of t he [district] [a]ttorney

[g]eneral . . . not | aw enforcenent.
(enphasi s added). On direct appeal, the Court of Crimnal Appeals
affirmed these convictions and sentences. W accepted review of
this case to decide whether an agreenent of imunity from
prosecution, entered into between officers and a defendant, is

enf or ceabl e.

Wien initially presented with the question of whether
imunity agreements between officers and a defendant are
enforceable, this Court has previously held that a defendant who
““testifies or agrees to testify on behalf of the prosecution .

wi th the understanding or prom se, express or inplied, that he [or

she] will . . . not be prosecuted for his [or her] offense’” is not
entitled to ““imunity as a matter of right; and such facts nay not
be pleaded in bar of a prosecution.”” Bruno v. State, 192 Tenn
244, 249-50, 240 S.wW2d 528, 530 (1951) (citation omtted). In

Bruno, a detective told Bruno that he would not be prosecuted for
his role in stealing sonme lead if he would reveal the |ocation of
the stolen |l ead. Bruno, 240 S.W2d at 529. Bruno t hen di scl osed
the |l ocation of the contraband. 1d. Despite having kept his part
of their agreenent, Bruno was | ater prosecuted for his role in the
theft. 1d. at 530. On appeal to this Court, Bruno’ s conviction
was upheld. [d. at 531.

Al though in Bruno we refused to enforce the agreenent
bet ween the officer and the defendant, the opinion suggested that
there may one day be circunstances under which an agreenent not to

prosecut e made bet ween a defendant and a district attorney general



coul d be honored. See id. | ndeed, the Court stated: “[n]ornally
where such a promise is nmade in good faith and the party
cooperates and gives the State the necessary assistance[,] the
district attorney general nay with the consent of the trial court?®
take care of the matter . . . .” Id.

A subsequent decision of this Court held that plea
agreenents and imunity agreenents between prosecutors?® and

def endants were enforceabl e as contracts. State v. How ngton, 907

S.W2d 403, 408 (Tenn. 1995). 1In so holding, How ngton expressly
overruled Bruno “to the extent that it c[ould] be read as
precluding judicial enforcenent of imunity agreenents under all
circunstances.” 1d. at 406 n.5. How ngton expressly declined to

rule on the question of “whether agreenents entered into by a

police officer and a defendant are enforceable . . . wuntil the
guestion is again squarely presented.” 1d. at 408 n.10 (enphasis
added) . The validity of such agreenents between officers and

defendants is now squarely presented for our consideration.

W begin with the well-settled law and custom that a
district attorney general has the sole duty, authority, and

di scretion to prosecute crimnal matters. Ransey v. Town of Qi ver

Springs, 998 S.W2d 207, 209-10 (Tenn. 1999); see Tenn. Const. art.
VI, 8 5; Tenn. Code Ann. 8§ 8-7-103 (1993). Though the prosecutor’s
authority to prosecute is not absolute, “‘[s]o long as the
prosecut or has probabl e cause to believe that the accused commtted

an of fense, the decision whether to prosecute, and what charge to

Gbvi ously, the consent of the trial court is unnecessary
until after the district attorney general has chosen to initiate
prosecution of the offense.

W use the term “prosecutor” interchangeably with the term
“district attorney general.”



bring . . . generally rests entirely within the discretion of the

prosecution. . . .’” Ransey, 998 S.W2d 210 (enphasis in original)
(quoting State v. Superior QIl, Inc., 875 S.W2d 658, 660 (Tenn.
1994)).

\

Though this Court has not considered the validity of an
I munity or nonprosecution agreenment between an officer and a
defendant since deferring that analysis in How ngton, other
jurisdictions have considered the issue. The clear rule is that
police officers do not possess the authority to bind prosecutors to
unaut horized inmunity or nonprosecution agreenments nade between

police officers and defendants. Tabor v. State, 333 Ark. 429, 971

S.W2d 227 (1998); State v. Russell, 671 A 2d 1222 (R 1. 1996);

Commonweal th v. Stipetich, 539 Pa. 428, 652 A 2d 1294 (1995); State

v. Sharpless, 189 W Va. 169, 429 S. E 2d 56 (1993); People v.

Gal | ego, 430 M ch. 443, 424 N.W2d 470 (1988); State v. Seneca, 726

So. 2d 748 (Ala. Crim App. 1998); State v. Reed, 75 Wash. App.

742, 879 P.2d 1000 (1994); Green v. State, 857 P.2d 1197 (Al aska

Ct. App. 1993); Wnkles v. State, 40 Md. App. 616, 392 A 2d 1173

(1978); State v. Hargis, 328 So. 2d 479 (Fla. Dist. C. App.

1976); see also Jay M Zitter, Annotation, Enforceability of

Agr eenment by Law Enforcenent Oficials Not to Prosecute if Accused

Wuld Help in Crimnal lnvestigation or Wuld Becone Wtness

Agai nst Others, 32 AL.R 4th 990 (1984); 21 Am Jur. 2d Crim nal

Law 8 290 (1998); David J. Lekich, Broken Police Prom ses:

Bal ancing the Due Process O ause Against the State’s Right to

Prosecute, 75 N.C. L. Rev. 2346 (1997).

Consi stent with the weight of authority, we hold today

that the enforceability of an i Mmunity or nonprosecution agreenent



entered i nto between an of fi cer and an al | eged def endant i s subject

to the discretion of the district attorney general.

Qur decision finds strong support in public policy

consi derations. As one court aptly expl ai ned:

[Bly enforcing the unauthorized
prom se made to [a] defendant, this

Cour t woul d under m ne t he
accountability bui |l t into t he
prosecutorial function. Unlike a

[p]olice officer, the [prosecutor]

Is an elected official and thus

account abl e to t he county’s

el ectorate for [his or her] actions.

Since the police possess neither the

authority to wthhold prosecution

nor to grant immunity, no formal

system exi sts by which to check the

potentially unbridled discretionthe

police would possess if allowed to

make binding prom ses precluding

prosecuti on. The potential for

abuse seens obvi ous.
Gal l ego, 424 NNW2d at 473. Additionally, this Court is concerned
that enforcenent of unauthorized prom ses between officers and
def endants woul d rai se serious questions about the officers’ power
to mani pulate the crimnal justice system See id. at 474. For
exanple, if officers were allowed to make unauthorized, yet
bi ndi ng, prom ses that preclude prosecution of a defendant, m ght
they then decide that they had the authority to nmake binding plea
bargai ns or sentencing offers as well? See id. W cannot condone
officers entering into binding immnity or nonprosecution
agreements with defendants; to do so would inplicitly approve an
ad-hoc system of crimnal justice adm nistered by non-el ected

al beit sworn, public officials. See id.

A related consideration is the potential for endless
litigation and confusion that unauthorized agreenents between
of ficers and defendants would create. As one court noted, “[t]he

content of verbal agreenents . . . will provide a prolific source



of litigation. The recollection of the parties will be inperfect.
M sconstruction is easy. A careless word, a msconstrued
statenent, or a distorted expression will erupt into litigation.”

Hargi s, 328 So. 2d at 481.

\

The Tennessee Rul es of Appell ate Procedure provide that
“review of findings of fact by the trial court in civil actions
shal | be de novo upon the record of the trial court, acconpani ed by
a presunption of the correctness of the finding, unless the
preponderance of the evidence is otherwise.” Tenn. R App. P
13(d). Though the instant case is a crimnal case, this Court has
recently held the standard espoused by Tenn. R App. P. 13(d)
applicable to a trial court’s findings of fact in a suppression

hearing in a crimnal case. State v. Odom 928 S.W2d 18 (Tenn.

1996). In the case at bar, the trial judge nade findings of fact
based on testinmony offered at both Spradlin’s notion to dismss
hearing and a jury-out exam nation conducted during trial. As
would a trial judge in a suppression hearing, the trial judge in
this case evaluated the credibility of w tnesses, the weight and
val ue of evidence, and resolved conflicts of evidence. See id.
Thus, anal ogously, we wll apply the Tenn. R App. P. 13(d)
standard of reviewin our analysis of the issues pertinent to this

case. !

VI |

“\We note that this standard of reviewis especially applicable
in the case at bar, because the jury heard no testinony on the
i ssue of whether the district attorney general authorized the
agreenment between Spradlin and the officers. The trial judge,
however, heard testinony on this issue during the hearing
acconpanying Spradlin’s notion to dism ss and during the jury-out
exam nation of one of the officers. Thus, in this case, it would
be inaccurate to apply a standard of review based on the jury’'s
fi ndi ngs.



In the instant case, the record anply supports the

conclusion that there was an agreenent between Spradlin and the

officers. It also appears fromthe record that Spradlin attenpted
to perform his part of the agreenent. However, we need make no
further inquiry into this factual issue. I nstead, we focus on

whet her the record indicates that the district attorney genera

aut hori zed the agreenent.

Qur review of the pertinent facts shows that Spradlin
never di scussed his i nmmunity/nonprosecution agreenent with anyone
inthe district attorney general’s office. |ndeed, Spradlin never
said that he had. |In fact, he admtted that his reliance on the
i mruni ty/ nonprosecuti on agreenment was prem sed on his belief that
he had an “agreenent through [his] attorney which was through

Bl ount Metro.”

Additionally, follow ng the hearing on the notion for a
new trial, the trial court made a factual finding that the State
(acting through the district attorney general’s office) never
aut hori zed the inmunity/ nonprosecution agreenent wth Spradlin.
The evidence in the record does not preponderate against this
finding. On appeal, this Court will not disturb a factual finding
of the trial court unless the record indicates that the evidence
preponder at es agai nst such a finding. See Tenn. R App. P. 13(d).
As such, this Court will not disturb the trial court’s finding that
the district attorney general did not authorize the agreenent

bet ween Spradlin and the officers.

Wt hout aut hori zation fromthe district attorney general,
the officers had no authority to enter into an immnity or
nonprosecution agreenent wth Spradlin. Though the record

i ndicates that Spradlin acted in good faith and relied on his
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agreenent with the officers, enforcenent of the agreenent is not a

renedy available to him

VI

For the foregoing reasons, the judgnent of the Court of

Crimnal Appeals is affirned. The costs of this appeal are taxed

to Spradlin.

ADOLPHO A. BIRCH, JR, Justice
CONCUR:

Anderson, C.J
Dr owot a, Hol der, Barker, JJ.
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