IN THE SUPREME COURT OF TENNESSEE
AT KNOXVILLE

WILLIAM TERRY WYATT v. STATE OF TENNESSEE
Appeal by permission from the Court of Criminal Appeals
Criminal Court for Bledsoe County
No. 10797 ThomasW. Graham, Judge

No. E1998-00097-SC-R11-CO - Filed July 27, 2000

This is an appea from the judgment of the Bledsoe County Criminal Court, which denied the
defendant’s petition for habeas corpus relief. The Court of Criminal Appeals affirmed the trial
court’ sdenial of the petition, rejecting the defendant’ s argument that his original indictment, which
charged attempted first-degree murder by an “attempt to kill,” wasinsufficient for failing to allege
an overt act and thus failed to confer jurisdiction on the trial court. We granted the defendant’s
application for permission to appeal. We hold that the indictment in this case sufficiently alleges
an act as required by the criminal attempt statute in stating that the defendant “did . . . attempt to
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OPINION

Wegranted permission to appeal in thiscaseto consider whether anindictment charging that
the defendant did “ attempt to kill,” sufficiently chargesthe materid elementsof criminal attempt to
commit first-degree murder. After areview of the record and applicable authorities, we conclude
that theindictment inthis casesufficiently alleged an act asrequired by the criminal attempt statute
in stating that the defendant “did . . . attempt to kill” and that habeas corpusrelief wasthusproperly
denied. Accordingly, we affirm the judgment of the Court of Criminal Appeals.



BACKGROUND

The defendant, William Terry Wyatt, was originally charged with attempted first-degree
murder, especially aggravated kidnapping, aggravated rape, andtheft of over onethousand dollars.
Pursuant to apleaagreement, hepled guilty tothelesser offensesof attempted second-degree murder
and kidnapping. The trial court sentenced him to concurrent sentences of eight and four years,
respectively.

He subsequently filed a Petition for Writ of Habeas Corpusinthetrial court alleging that the
trial court lacked subject matter jurisdiction to sentence him because the count of the indictment
alleging attempted first-degree murder was facially defectivefor failing to allege an overt act. The
trial court denied the petition, saying that it was in essence a collateral attack on the sufficiency of
the indictment, which is a matter outside the purview of the habeas corpus statute. The trial court
stated:

The writ of habeas corpus is solely for the purpose of testing the
legality of the imprisonment and is limited to proceedings to
determine either facial deficiencies or imprisonment beyond the
period of the sentenceimposed. . .. ThisCourt findsnothing fadally
deficient about the indictment or the judgment. . .. This matter is
simply not subject to further review in a habeas corpus proceeding.

A magjority of the Court of Criminal Appealsaffirmed, reasoning that becausetheindictment charged
asubstantiveoffense, i.e., attempted first-degree murder, theindictment need not allegean overt act
The court further reasoned that, in any event, the language “did . . . attempt to kill” necessarily
implied that an overt act was committed.

Inaseparate opinion, Judge Wade concurred in thejudgment but disagreed with the majority
that the indictment was suffident simply by charging the substantive offense of attempted first-
degree murder. The concurring opinion reviewed the Court of Criminal Appeals opinions which
have considered the requirements necessary for a sufficient indictment aleging the offense of
criminal attempt, and concluded that the language “did . . . attempt to kill” was sufficient to allege
an overt act. See Freeman v. Raney, No. 02C01-9807-CC-00202 (Tenn. Crim. App. March 24,
1999) (indictment charging attempted first-degree murder, that the defendant shot at the victim, was

1 In characterizing “attempted first-degree murder” as a substantive offense, the appellate court

distinguished Wyatt’s indictments from indictments charging criminal conspiracy, which requiresan overt act
allegation.
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found sufficient); Twitty v. Carlton, No. 03C01-9707-CR-00310 (Tenn. Crim. App. Jan. 6, 1999)
(indictment charging attempted first-degree murder, that the defendant “did . . . attempt to kill,” was
found sufficient, with a panel member dissenting because of his view that the indictment
insufficiently alleged an act); State v. Christian, No. 03C01-9609-CR-00336 (Tenn. Crim. App.
March 23, 1998) (indictment charging attempted first-degree murder, that the defendant stabbed the
victim with a deadly wegpon, was found sufficient); State v. Mason, No. 01C01-9603-CC-00103
(Tenn. Crim. App. June 6, 1997) (indictment charging attempted first-degree murder, that the
defendant “did . . . attempt to kill,” was found sufficient); State v. Stampley, No. 02C01-9409-CR-
00208 (Tenn. Crim. App. Aug. 16, 1996) (indictment charging attempted first-degree murder, that
thedefendant“did. . . attempt tokill,” wasfound sufficient); Statev. DeMoss No. 02C01-9406-CC-
00127 (Tenn. Crim. App. April 26, 1995) (indictment charging attempted first-degree murder, that
thedefendant “did .. . attempt to kill,” wasfound sufficient); Statev. Battles, No. 02C01-9501-CC-
00019 (Tenn. Crim. App. Nov. 29, 1995) (indictment charging attempted aggravated burglary, that
the defendant “did attempt to enter . . . without the [owner’s] effective consent,” was found
sufficient).

Wegranted thedefendant’ sapplication for permission to appeal thisissueof firstimpression.

STANDARD OF REVIEW

Because this issue is a question of law, our review is de novo with no presumption of
correctness given the lower courts judgments. E.q., State v. Hill, 954 SW.2d 725, 727 (Tenn.
1997).

HABEAS CORPUSRELIEF

We first address the trial court’s conclusion that habeas corpus relief is nat available to
addressafaulty indictment. The right to seek habeas corpusrelief is guaranteed by Articlel, 8 15
of the Tennessee Constitution and governed by Tenn. Code Ann. 88 29-21-101 et seq. Whilethere
isno statute of limitationsto bar thefiling of ahabeas corpus petition, thegrounds upon which relief
will be granted are limited in nature and scope. Such relief is available only when it appears from
the face of the judgment or the record of the proceedings that atrial court was without jurisdiction
to sentenceadefendant or that adefendant’ s sentence of imprisonment or other restraint hasexpired.
Dykesv. Compton, 978 SW.2d 528, 529 (Tenn. 1998).

The defendant has the burden to show by a preponderance of the evidence that the sentence
isvoid or that the confinement isillegal. Generally, defenses and objections based on a defective
indictment must be raised prior to trial or they are waived. Tenn. R. Crim. P. 12(b)(2), (f).
However, aswe have previoudly stated, “[a] valid indictment is an essential jurigdictional element,
without which there can be no prosecution.” Dykes, 978 S.W.2d at 529. Thus, an indictment that
is so defective asto fail to vest jurisdiction in the trial court may be challenged at any stage of the
proceedings, including in ahabeas corpus petition. Tenn. R. Crim. P. 12(b)(2); Dykes, 978 SW.2d
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at 529 (“If the face of the record shows that the court did not have jurisdiction, then the judgment
isvoid.”).

In the present case, Wyatt argues that his conviction and sentence are void because his
indictment failed to allegean overt act, whichisamaterial el ement of attempted first-degree murder,
andthusfailedto clothethetrial court withjurisdiction. Specifically, hearguesthat theindictment’s
failure to allege an overt act provided inadequate notice of the charged offense because, at a
preliminary hearing, the State’ s witness testified about numerous acts which may have constituted
attempted first-degree murder. He asserts that because the criminal attempt statute contains three
separate subsections pursuant to which the State may obtain a convidion, and the last of these
subsections allows conviction based upon a “course of conduct,” there is a heightened need for
factual specificity in an indictment charging the offense of criminal attempt.

The State maintains tha this Court has relaxed the strict pleading requirements of the
common law and that the Court of Criminal Appeals correctly concluded that Wyatt’ s indictment
issufficient under this Court’ sanalysisin State v. Hill, 954 SW.2d 725 (Tenn. 1997). Based upon
the facts of this case, we agree.

THE CRIMINAL ATTEMPT STATUTE

The offense of criminal attempt is codified at Tenn. Code Ann. § 39-12-101 (1997). This
section states théa:

(a) A person commits criminal attempt who, acting with the kind of
culpability otherwise required for the offense:

(1) Intentionally engages in action or causes a result that
would constitute an offense if the circumstances surrounding the
conduct were as the person believes them to be;

(2) Actswith intent to cause aresult that is an element of the
offense, and believesthe conduct will causetheresult without further
conduct on the person’s part; or

(3) Actswithintent to complete acourse of action or cause a
result that would constitute the offense, under the circumstances
surrounding the conduct as the person believes them to be, and the
conduct constitutes a substantial step toward the commission of the
offense.

1d. Accordingly, the criminal attempt statute is divided into three different subsections which
describe three different types of proscribed acts, and the State may convict based upon any one of
the three.
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By its plain language, the offense of criminal attempt is committed when a person, “acting
withthekind of cul pability otherwiserequiredfor theoffense,” either “ engagesin action” or “[dcts’
so asto satisfy any one of the three numbered subsections. Tenn. Code Ann. 8 39-12-101; see also
Tenn. Code Ann. 8 39-12-101 Sentencing Comm’n Cmts. (“the offenseisbasically one of criminal
intent coupled with actsthat clearly demonstratethe offender’ sproclivity toward criminality.”). We
thusagreewiththedefensethat the criminal attempt statute requiresthat the State provetwo material
elements: the culpability required for the attempted crime; and an act or acts in furtherance of the
attempted crime. Accord, Jackson v. State, 566 So. 2d 757 (Ala. Crim. App. 1987) (rev’d on other
grounds); People v. Ramos, 639 P.2d 908 (Cal. 1982) (rev’d on other grounds); People v. Castro,
657 P.2d 932 (Colo. 1983); Statev. Sharpe, 491 A.2d 345 (Conn. 1985); Littlesv. State, 384 So. 2d
744 (Fla. Dist. Ct. App. 1980); People v. Jones, 405 N.E.2d 343 (lll. 1979); McGee v. State, 699
N.E.2d 264 (Ind. 1998); Statev. Jarman, 445 So. 2d 1184 (La 1984); Statev. Brown, 410 A.2d 1033
(Me. 1980); State v. Earp, 571 A.2d 1227 (Md. 1990); State v. Allen, 514 A.2d 1263 (N.H. 1986);
People v. Cadorette, 439 N.E.2d 353 (N.Y. 1982); State v. Flygare, 525 P.2d 181 (Or. Ct. App.
1974); Commonwealthv. Hobson, 604 A.2d 717 (Pa. Super. Ct. 1992); Garciav. State, 541 SW.2d
428 (Tex. Crim. App. 1976) (overruled on other grounds); State v. Maestas, 652 P.2d 903 (Utah
1982) (overruled on other grounds); Hargrave v. Commonwealth, 201 S.E.2d 597 (Va. 1974); State
v. Hale, 829 P.2d 802 (Wash. Ct. App. 1992); State v. Cartagena, 299 N.W.2d 872 (Wis. 1981).
We now consider the sufficiency of Wyatt’ s indictment.

WYATT'SINDICTMENT

Wyatt wasindicted for atempted first-degreemurder. Hisindictment statesin pertinent part:

that WILLIAM TERRY WYATT on the 7" day of March, 1994, in
Cumberland County, Tennesse, and before the finding of this
indictment, did unlawfully, intentionally, deliberaely and with
premeditation attempt to kill Billie Carey inviolation of T.C.A. 39-
12-101....

Theindictment makes no referenceto the attempt statute’ snumbered subsections nor doesit specify
a specific act or course of conduct constituting the “attempt to kill.”

The Sixth and the Fourteenth Amendments to the United States Constitution and Articlel,
8 9 of the Tennessee Constitution guarantee the accused theright to be informed of the nature and
causeof theaccusation. U.S. Const. amend. 6, 14; Tenn. Const. art. |, 8 9; seealsoHill, 954 SW.2d
at 727. We have consistently interpreted these constitutional provisions to require that an
indictment: 1) provide notice to the accused of the offense charged; 2) provide the court with an
adequate ground upon which a proper judgment may be entered; and 3) provide the defendant with
protection against double jeopardy. Id.; Statev. Byrd, 820 SW.2d 739, 741 (Tenn. 1991); Statev.
Pearce, 7 Tenn. (Peck) 66, 67 (1823); seealsoHamling v. United States, 418 U.S. 87,94 S. Ct. 2887,
41 L. Ed. 2d 590 (1974).




The form of an indictment is further governed by statute. Tenn. Code Ann. § 40-13-202
(1997). Section 202 requiresthat an indictment “ state the facts constituting the offense in ordinary
and concise language, without prolixity or repetition, in such a manner as to enable a person of
common understanding to know what isintended, and with that degree of certainty whichwill enable
the court, on conviction, to pronounce the proper judgment.” 1d. “Prolixity” means “[t]he
unnecessary and superfluous statement of factsin pleading or in evidence.” Black’sLaw Dictionary
1378 (4™ ed. 1951). We consider the sufficiency of Wyatt’ sindictment with theseconstitutional and
statutory principlesin mind.

We concludethat theindictment in this case sati sfies theseminimum requirements. Clearly
Woyatt was placed on notice that he was charged with the intentional, deliberate and premeditated
attempt to kill the named victim on a datecertain. The indctment was also sufficient to place the
trial court on notice tha a judgment and sentence for attempted first-degree murder were proper
upon conviction. Finally, by expressly stating that the attempt to kill was made against a specific
victim on a date certain, the indictment offers Wyatt double jeopardy protection from any future
charge of attempted murder against that victim on that date. Though the language “did . . . attempt
tokill” isagenerd description, especially in light of the testimony at the preliminary hearing that
Wyatt committed multiple acts against the vicim which the State could have relied upon to obtan
averdict, thislanguage alleges an act as required by the criminal attempt statute and was sufficient
tonotify Wyaitt of the accused crime, to corfer jurisdiction uponthetrial court, and to protect aganst
double jeopardy. Hill, 954 SW.2d at 727.

Becauseadefendant may makejurisdictional challengesto anindictment at any stage of the
proceeding, Tenn. R. Crim. P. 12(b)(2), we take this opportunity to encourage the State to charge
the crime of attempt in such away that informsthe defendant of the precise act or acts against which
heisbeing called upon to defend. For example, it might have been prudent to chargethat Wyatt had
attempted to kill the victim “ by firing several gunshots’ or “by hitting the victim about the face and
head until she was unconscious.” In this case, considering that (1) multiple acts formed the basis
of the charge; (2) that there are multiple subsections to the criminal attempt statute; and (3) that
Wyatt’ s indictment failed to specify which subsection under which the State intended to proceed,
and further, (4) given the nature of the criminal attempt statute, the defendant woul d have been well-
advised to movefor abill of particulars pursuant to Tenn. R. Crim. P. 7(c). Seealso Statev. Speck,
944 S\W.2d 598, 601 (Tenn. 1997) (holding that the trial judge correctly “found that additional
information was necessary to assist the defendant in preparing for trial, and correctly ordered the
prosecution to supplement the skeletal charge contained in the indictment.”). However, we leave
thisissueto be resolved by thetria courts, who are best qualified to make these determinations on
a case-by-case basis.

CONCLUSION

After our review of the record and applicable authorities, we are of the opinion that the
indictment in thiscase sufficiently allegesan act asrequired by the criminal attempt statutein stating
that the defendant “did . . . attempt tokill” and that habeas corpus relief was thus properly denied.
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Accordingly, we affirm the judgment of the Court of Criminal Appeals. It appearing that the
defendant Wyatt is indigent, costs of this appeal are taxed to the State.

E. RILEY ANDERSON, CHIEF JUSTICE



