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OPINION

Factual and Procedural Background

The issue presented in this case is whether the Tennessee State Board of Equalization
(“Board of Equalization”) hasthe legal authority to grant areduction in the appraised (and therefore
assessed) value of tangible personal property owned by public utility companies. Theapplicantsare
the Board of Equalization and certain public utility companies (airlines, railroads, trucking
companies, power companies etc.) the tangble persona property of which is appraised for
Tennessee property tax purposes pursuant to Tenn. Code Ann. 8 67-5-1301 et seq. In accordance
withthisstatute, publicutilities’ tangible personal property aswell astheir real property isappraised
first by the Comptroller of the Treasury and then by the Board of Equalization.

M ost tangible personal property used in businessis apprai sed and assessed for Tennesseetax
property purposes by the county taxing authoritiesinthe countieswhere the owners of such property
dobusiness. Pursuantto Tenn. Code Ann. 8 8§ 67-5-901, et seq., industrial and commercial taxpayers
must annud ly file a schedule on which they list the tangible persond property they use in thar
businesses. Section 67-5-903(f) contains a schedule of allowable rates of depreciation for
commercia and industrial tangiblepersonal property. The public utility companiesinvolvedinthis
case do not use the depreciation schedule set forth in § 67-5-903(f). These utilitiescontend that the
rates of depreciation in the 8§ 67-5-903(f) schedule systematicdly cause locally assessed industrial
and commercial tangible personal property to be valued significantly below thefair market value of
suchindustrial and commercial property, and below the apprai sed val ue of comparablepublic utility
tangibl e persona property.

For the taxable year involved in this case, 1998, the Comptroller of the Treasury
(“Comptroller”) accredited thefactual assertions made by the public utility companiesregarding the
relative appraisals of public utility tangible personal property versus industrid and commercial
tangible personal property. On August 3, 1998, the Comptroller notified public utility companies
doing business in this state that their 1998 tangible persond property assessments would reflect a
15% reduction in evaluation. This adjustment was made in an effort to equalize the ratio of
appraised value to fair market value of public utility tangble personal property to the comparable
ratio for industrial and commercial tangible personal property. Upon receiving notice of this 15%
reduction for public utility property, the county taxing authorities for Davidson County, Shelby
County, and Williamson County, pursuant to Tennessee Code Ann. § 67-5-1327(b), filed exceptions
with the Comptroller and objected to the reduction in the gppraised value of public utility tangible
personal property for 1998.

TheComptroller, pursuant to 8 67-5-1327(c), certified thereduced apprai sal sof public utility
tangiblepersonal property for 1998 to the Board of Equalization. Thethreecounty taxing authorities
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referred to the exceptions mentioned above with the Board of Equalization. Following a hearing,
the Board issued afina decision and order in which it upheld the 15% reduction in the appraised
value of public utility tangible personal property for 1998.

The taxing authorities for Davidson, Shelby, and Williamson counties, pursuant to Tenn.
Code Ann. 8§ 4-5-322(b)(1) and Tennessee Rule of Appellate Procedure 12, filed a petition for
judicia review of the Board of Equalization’s decision directly with the Court of Appeals for the
Middle Section.

In dealing with the only issue that it found to beinvolved inthe petition for judicial review,
the Court of Appeals held asfollows: “Wesimply find no authorization for the Board to reducethe
evaluation of taxable property below the fair market value of the property absent legisative
authorization to do so. We have found no legislative authorization. However commendable the
action of the Board in furthering the purpose of fairness and equity, we can not find legal
justification for the action.” For the reasons set forth below we hold that there is such legislative
authorization.

Analysis
Prior to an amendment that was adopted in 1972 and became effectiveon January 1, 1973,
Article I1, 8§ 28 of the Tennessee Constitution included the following provisions regarding the
tax ati on of property:

All property, real, personal or mixed, shall betaxed, . . . All property shall be taxed
according to its value, . . . No one species of property from which a tax may be
collected shall be taxed higher than any other speciesof property of the same value.

Based onthispre-1973 version of Articlell, § 28 of the Tennessee Constitution, the Supreme Court
rendered itsdecisionin Carroll v. Alsup, 107 Tenn. 257, 64 SW. 193 (1901). In that casean owner
of real property in Shelby County paid property taxes under protest and sued for arefund. The
taxpayer contended that his property was assessed at 90% of its value, whereas other pieces of
surrounding property were assessed at 75%, 60%, and 40% of their respective values. In denying
relief to the taxpayer, this Court stated:

We have therefore in the present case a property owner, who confesses that his
property isassessed at | essthan itsactual vaue, complainingbecause, inhisopinion,
his neighbors' property is assessed at a still lower evaluation. It is no ground for
relief for him; nor can any taxpayer be heard to complain of his assessments, when
it is below the actual cash value of the property, on the ground that hisneighbors
property is assessed at a lesser percentage of its true or actual value than his own.
When he comes into court asking relief of his own assessment, he mud be able to
allege and show that his property is assessed at more than its actual cash value.
Carroll, 107 Tenn. at 291-92, 64 SW. at 201-02.
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As amended, effective as of January 1, 1973, Article I, § 28 of
the Tennessee Constitution now states:

Inaccordancewith thefollowing provisions, all property real, personal or mixedshall
be subject to taxation, . . .

The ratio of assessment to value of property in each classor subclass shall be equal
and uniform throughout the State, the value and definition of property in each class
or subclass to be ascertained in such manner asthe Legislature shall direct. Each
respective taxing authority shall apply the same tax rate to all property within its
jurisdiction. (emphasis added).

ThisamendmenttoArticlell, 8§ 28a so divided property “for purposesof taxation,” into“ real
property, tangiblepersonal property and intang ble personal property.” Tangible personal property
was further divided into subclassifications as follows:

Tangible Personal Property shall be divided into three (3) subclassifications and
assessed as follows:

(a) Public Utility Property, to be assessed at fifty-five (55%) percent
of itsvalue;

(b) Industrial and Commercial Property, to beassessed at thirty (30%)
percent of its value; and

(c) All other Tangible Personal Property, to be assessed at five (5%)
percent of its value; provided, however, that the Legslature shall
exempt Seven Thousand Five Hundred ($7,500) Dollars worth of
such Tangible Persona Property which shal cover personal
household goods and furnishings, wearing apparel and other such
tangible property in the hands of a taxpayer.

Based on this constitutiond amendment, the General Assembly enacted the following
legislation, which is currently codified in Tenn. Code Ann. 8 67-5-901(a):

(1) Public utility property shall be assessed at fifty-five percent (55%) of its value;
(2) Industrial and commercial property shall be assessed at thirty percent (30%) of
its value; and

(3)(A) All other tangible personal property shall be assessed at five percent (5%) of
itsvalue, except that for thepurpose of taxationunder thischapter, all other tangible
personal property shall be deemed to have no value (emphasis added).

In Sherwood Co. v. Clary, 734 SW.2d 318 (Tenn. 1987), this Court held that the provision
in 8 67-5-901(a) stating that tangible personal property other than public utility property, industrial




property, and commercial property shdl be deemed to have no value did not viol ate equal protection
principles. The Court stated itsrationale as follows:

The General Assembly concluded that no appreciabl e revenue could be obtained by
an attempt to tax househdd goods and chatels or other non-business tangible
personal property. Such property often does not generate revenue while industrial
and commercia business property does so.

Given the fact that the 1972 amendment exempted the entire amount of individual
“personal or family checking or savings accounts’ and substantial amounts of
tangiblepersonal property, theattempt tolevy ad valarem taxes upon privae assets
of individuals not used in commerce or industry proved futile and self-defeating.
Sherwood, 734 SW.2d at 321.

Our decision in Sherwood, aso included the following language:

Appellant (which was an owner of tangible personal propety used in itsbusiness)
paid its tangible personal property taxes under protest and sued for arefund. Itis
doubtful that thisremedy is available to it in the state courts under the leading case
of Carroll v. Alsup, 107 Tenn. 257, 64 S.W. 193 (1901). Therethis Court held that
if ataxpayer was unable to show improper assessment of hisown property, he could
not seek relief ssimply because other property might by assessed at a smaller
percentage of itstrue or actual value than hisown.

Aspointed out by the Court of Appealsfor the Sixth Circuit inthe caseof Louisville
& Nashville Railroad Company v. Public Service Commission, 631 F. 2d 426, (6th
Cir. 1980), cert. denied, 450 U. S. 959, 101 S. Ct. 1418, 67 L.Ed.2d 384 (1981), there
has been little departure from the rule of the Carroll case supra, in the state courts.
Id. at 319.

Asexplained in the discussion below, one area of property taxation in which there has been
asubstantial departure from the “rule of the Carroll case” isthe Board of Equalization’ s authority
to adjust the evaluation of public utility property for purposes of equalizing such evduations with
the prevailing eva uations of industrial and commercia property in each county.

In Sherwood, we recognized that the amendment to Article |1, 8 28 of the Tennessee
Constitution gave the General Assembly broad authority regarding the evaluation of property for
property tax purposes; in this regard this Court stated:

In our opinion the General Assembly was not constitutionally requiredto attempt to
administer and maintain an impractical system of taxation (i.e., taxation of non-
business tangible personal property), and it was given very broad disaetion with
respect to determining the value and definition of property in each of the authorized
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classifications or sub-classifications. (emphasis added). Sherwood, 734 SW.2d at
321.

Our holding wasbased onthe General Assembly’ senactmentsof |legislationdealingwiththe
evaluation of public utility property pursuant to its authority under the amendment to Articlell, 8
28. Some of these enactments were madein responseto apair of federal court decisions. Thefirst
of thesewasL ouisville & Nashville Railroad Co. v. Public Service Commission of Tennessee, 249
F.Supp. 894 (M.D. Tenn. 1966), aff’d, 389 F.2d 247 (6th Cir. 1968) (“L & N1”). InL & NI the
federal district court held that the centrd evaluation of ralroad public utility property (which was
then performed by the Public Service Commission) in respective counties at a higher percentage
(60% to 100%) than the local evaluation of industrial and commercial property in such counties
(35% to 40%) violated the railroad’ sright to equal protection under the United States Constitution
and the Tennessee Constitution. Citing Carroll, the United States District Court inL & N | stated
that the railroad company was not entitled to relief under then current Tennesseelaw. However, the
court held the railroad company was entitled to a reduction in the evaluation of its property under
federa law. The court stated:

ThisCourt holdsthat the right of the taxpayer whose property aloneistaxed at 100%
of itstrue valueisto have his assessment reduced to the percentage of that value at
which others are taxed even though this is a departure from the requirement of the
statute. The conclusionisbased onthe principlethat whereitisimpossibleto secure
both the standard of the true value, and the uniformity and equality requiredby law,
the latter requirement isto be preferred as the just and ultimate purpose of the law.
(emphasisadded). L & N I, 249 F. Supp. at 902.

In 1978, the United States Didtrict Court for the Middle District of Tennessee decided
Louisville& NashvilleRailroad Company v. Public Service Commission of Tennessee, 493 F. Supp.
162 (M. D. Tenn. 1978), aff’d, 631 F.2d 246 (6th Cir. 1980), cert. denied, 450 U. S. 959, 101 S. Ct.
1418, 67 L.Ed.2d 384 (1981) (“L & N 1I"). The federal district court again held that a discrepancy
in the evaluation of public utility property from that of industrial and commercial property entitled
railroad companies to equalization, and that the form of such equalization was areduction in the
evaluation of the railroads property. The court described the underlying factsinL & N Il as
follows:

Fromtherecord in these consolidated casesthe Court findsthat each of the plaintiffs
has been assessed on both its operating and non-operating property based upon
evaluation of 100% of market value. . . .

[t]he State-wide median of appraisal of locally assessed propertiesis 62.9% of value.
L & NI, 493 F. Supp. at 164.

Again citing Carroll, the Court in L & N 1l stated that statutes in Tennessee had not been
changedto entitletherailroad companiesto relief under state law, but that they wereentitled torelief
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under federal law based on equal protection grounds. The court described the appropriate form of
relief as areduction in the evaluation of the public utility property; the court stated:

The Court, therefore, finds that all property must be valued under the Constitution
of Tennessee at 100% of market value, and the failure of thetaxing authoritiesto so
value one or more sub-d asses permits those sub-classes whose property is appraised
at market value to seek and obtain equalization.

The sole question remaining for the Court’ s determination isthe form and extent of
therelief to be granted. Plaintiffs contend that the relief to which they are entitled is
a reduction of their final assessments to 63% of the assessments which would
otherwisehave been determinedbased upon plaintiffs’ property values, conceded to
be at 100% of actual value, fixed by the State Board, thereby placing the amount of
their taxes on a constitutionally proportionate basis with taxes paid on locally
assessed property. The Court finds such a reduction to be appropriate in this case.
Courts in a number of states have determined that the differential in property
appraisal levels shown by an assessment to sales ratio study is the proper indicaor
of relief to be granted in the property tax equalization suits. . . . (emphasis added)
(citations omitted). L & N II, 493 F. Supp. at 168, 173.

The United States District CourtinL & N Il then described the dutiesimposed on the Board
of Equalization and the Public Service Commission (now Comptrol ler), stati ng:

It isthe duty of the State Board and/or the Commission, to certify to the counties and
to themunicipalitiesthe proper amount of assessed val ues determined in accordance
with this opinion upon which the counties and the municipalitiesare entitled to levy
atax. Inview of thefact that the appraisal levelsvary from countyto county, ranging
from an average of 23% of valuein Hancock County to an average of 89% of vdue
in Sullivan County, the defendants may find it advisabl e to certify assessments based
upon each county’ s average level of gopraisal rather than the state-wide median for
all counties. . .

Judgment will be entered declaring therightsof the plaintiffsin accordance withthis
opinion and enjoining defendants from certifying or enforcing the chdlenged
assessment of plaintiffs’ properties without prejudice to the right of the State Board
to rehear and reconsider the assessments for the sole purpose of a reduction to 63%
of the assessmentstha woul d otherwise have been determinedbased upon plaintiffs
property values fixed by the State Board. Pending such redetermination the cases
will be retained on the active docket with any party having the right to apply to the
Court at any timefor other or additional orders. (emphasisadded). L&N Il, 483 F.
Supp. at 173-74.




In response to the faregoing federal court decisions, the General Assembly enacted Public
Acts 1980, Chapter No. 827, the preface to which included the following:

Whereas, the U. S. District Court in Nashville has determined that dl property in
Tennessee must be valued at 100% of market value and the failure of taxing
authorities to value one or more sub-classes peamits those sub-classes whose
property is appraised at market value to seek and obtain equalization. ...

Public Acts 1980, Chapter No. 827 included an amendment to a statute that isnow codified
at Tenn. Code Ann. 8 67-5-1302 (b)(1). This statute provides as follows:

(1) The assessments of public utility property, as set by the comptroller of the
treasury in accordance with sub-section (@), shall be adjusted, where necessary, on
the basis of appropriate ratios, as are determined by the board of equalization for
purposes of equalizing thevalues of public utility property tothe prevailing level of
value of property in each jurisdiction.

Public Acts 1980, Chapter No. 827 and Public Acts 1980, Chapter No. 820 also included
provisions requiring the Board of Equalization to conduct periodic appraisals of real property and
tonotify locd taxing authorities of the resultsof such appraisds. The purpose of these reappraisals
isto maintain an equdity in each county in theratio of appraised value to actual vaue for public
utility property as for commercial and industrial property. These statutes are currently codified at
Tenn. Code Ann. 8§ 67-5-1601 et seq.

Theauthority to adjust the apprai sed values of public utility property to achieve equdization
with industrial and commercial property isfound in 8 67-5-1509(b). This statute provides:

(b) Equalization may be made by the board or commission, as the case may be, by
reducing or increasing the appraised values of properties within any taxing
jurisdiction, or any part thereof, in such manner as is determined by the state board
of equalization will enable the board or commission to justly and equitably equalize
assessments in accordance with law.

InNorthwest Airlines, Inc. v. Tennessee State Board of Equalization, 861 S.W.2d 232 (Tenn.
1993), we ack nowledged the existence of the equalization process, stating:

Pursuant to theprovisionsof T.C.A. § §67-5-1302(b)(1) and 67-5-1606(c), thevalue
of commercial air carriers property that is assessed by the Public Service
Commission is adjusted so that the value of such property within each locd tax
jurisdiction bearsthe sameratio to fair market value as doesthe property within such
local jurisdiction that is appraised and assessed by local taxing autharities. This
processisgenerallyreferred to as”equalization.” Northwest Airlines, 861 S\W.2d at
234,




The United States Court of Appeals for Sixth Circuit, in CSX Transportation, Inc. v.
Tennessee State Board of Equalization, 964 F.2d 548 (6th Cir. 1992), described the equalization
process as follows:

The State Board of Equalization reviewsthe assessments made by the Public Service
Commission. T.C.A. 8 67-5-1328. The State Board of Equalizion is part of an
elaborate statutory process in Tennessee to ensure that centrally valued railroad
property is assessed at the same level as locally valued property. Tenn. Code Ann.
867-5-1603, et. seg. Thelocal assessment of property valuesisusually below 100%
of fair market val ue because most counties do not value al red property annud ly.
Railroad property, on the other hand, is appraised annualy at full value by the
Commission. Morefreguent assessment generally resultsin higher relativetaxation,
since more of the actual current market value is captured in the assessed value to
which the statutory assessment ratios are then applied. In Tennessee, a statutory
process known as equalization is meant to ensure that centraly valued railroad
property is assessed at the same level as locd, county assessed property. CSX
Transporation, 964 F.2d at 551-52.

Conclusion

The Tennessee Board of Equalization isauthorized to reduce (or increase) the appraised (and
therefore corresponding assessed) val ue of centrally-assessed public utility tangiblepersonal property
as part of the equalization process, the purpose of which isto equalize the ratio of the appraised
valueto fair market value of public utility property in any particular county with the corresponding
ratio for industrial and commercial property inthat county. The judgment of the Court of Appeals
isreversed, and the caseisremanded to the Tennessee Board of Equalization for further proceedings
consistent with thisopinion. Costs of thisappeal are assessed to Davidson County, Shelby County,
and Wil liamson County.

FRANK F. DROWOTA, Ill, JUSTICE



