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OPINION
|. Facts and Procedural History
Kenneth Lee Weston was convicted in 1988 of robbery by the use of a deadly weapon. He

was adjudicated to be an habitual criminal and was sentenced to the penitentiary for life. The
conviction and sentence were affirmed on direct gppeal .



OnApril 28,1990, Westonfiled hisfirst petition for post-convictionrelief, and thetrial court
appointed Ellery Hill, Esquire, torepresent him. Inthispetition, Weston contended that trial counsel
had failed to provide effective assistance of counsel. Specifically, healleged that counsel: (1) failed
to properly investigate prior Georgia convictions used to establish him asan habitual offender; (2)
failed to request an instruction that one of the Georgia convictions was based upon a crime not
perpetrated by him; (3) faled to advise him of the potential useof prior convictionsin determining
sentences; and (4) violated hisFifth, Sixth, and Fourteenth Amendment rights. After an evidentiary
hearingon July 11, 1991, thetrial court denied relief. No appeal was perfectedfrom thisjudgmernt.

On November 25, 1991, Weston filed a second petitionfor post-conviction relief. Init, he
alleged that Hill had failed to appeal the denial of hisfirst post-conviction petition, falling thereby
below the Baxter v. Rose' standard for effective assistance of counsel. Weston also alleged that Hill
had failed to redraft hisfirst petition to “incorporate an issue concerning theduplicity and multiple
countswithin hisindictment along with [the] legal ramifications of charging the jury regarding the
facts of lesser included offense(s).” After a hearing on April 6, 1992, thetrial court summarily
dismissed the petition and ruled that Weston did not have a constitutional right to the effective
assistance of counsel in his post-conviction proceeding. On direct appeal, the Court of Criminal
Appeals affirmed.

Weston sought review, and we granted it. In aper curiam order, we reversed the judgment
of the Court of Crimind Appeals2 Weremanded thecaseto thetrial court for an evidentiary hearing
to determine whether Weston had been denied afirst-tier appeal of hisfirst post-conviction petition
as aresult of indfective assistance on the part of appointed counsd.

Beforethetrial court could conduct ahearing as directed under the remand, Weston filed an
amended petition for post-conviction relief. In this petition, he added two new allegations
concerning trial counsel’ s performance. They are: (1) trial counsel failed to move for acquittal on
the armed robbery char ge when the proof supported bank robbery only; and (2) trial counsel failed
to raise the issue of variance between the proof and the conviction.

On April 23, 1998, the trial court conducted an evidentiary hearing on the second post-
conviction petition pursuant to this Court’ s order of remand. Thetrial court found that Weston had
been denied an apped of hisfirst post-conviction petition and allowed him to amend thefirst post-
conviction petition. Thetrial court further found that

the grounds dleged in [the] Amended Petition for Post-Conviction
Relief are without merit in that the trial court properly submitted to
the jury for its consideration both the armed robbery count and the

1523 s.W.2d 930 (Tenn. 1975).

2Wes’[on v. State, No. 03C01-9209-CR-00308, 1993 W L 460500, at *1 (Tenn. Nov. 10, 1993).
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bank robbery count and that trial counsel was not ineffective for
permitting the trial court to do so without objection.

Thetrial court, therefore, granted Weston afirst-tier appeal of hisfirst post-conviction petition and
allowed amendment of thisfirst petition, but denied the relief sought in the amended petition. On
appeal, the Court of Criminal Appealsaffirmedthetrial court’ sdeterminationthat Weston had been
deprived of afirst-tier appeal but agreed with the State’ s contention that the trial court “was not
authorized to entertain [the] amendment.”

Wegranted Weston' sapplication for permission to appeal to determinewhether, on remand,
the trial court had the authority to permit Weston to amend his first post-conviction petition.

Il. Standard of Review

Because the issue before usis a question of law, our review isde novo. State v. Hill, 954
S.w.2d 725, 727 (Tenn. 1997).

1. Analysis

We review this case to determine whether, on remand, the trial court had the authority to
permit Weston to amend hisfirst post-conviction petition. This Court’sorder remanding Weston's
caseto thetrial oourt states:

Upon consideration of the application for permissionto appea
and the entirerecord in this cause, the Court is of the opinion that the
record is inadequate to determinethe merit of petitioner’s claim.

The case is remanded to the trial court for an evidentiary
hearing on the issue whether petitioner was denied afirst tier appeal
of hisoriginal post-conviction petition as aresult of inaction on the
part of appointed counsel.

If thetrial court findsin the affirmative on thisissue an appeal
shall be granted on the original post-conviction petition or, in the
alternative, anew hearing onthe petition shall begranted, fromwhich
petitioner shall beentitled to afirst tier appeal.

This Court has held that “‘inferior courts must abide the orders, decrees and precedents of
higher courts.’” State v. Irick, 906 S.W.2d 440, 443 (Tenn. 1995) (quoting Barger v. Brock, 535
S.W.2d 337, 341 (Tenn. 1976)). Neither atrial court nor an intermediate court hasthe authority to




expand the directive or purpose of this Court imposed upon remand.®> Weston contends that this
Court’s order gave thetrial court the authority to alow an amendment to hisfirst post-conviction
petition. ThisCourt’ sorder, however, clearly limited theissueonremand to “ whether petitioner was
denied afirst-tier appeal of hisoriginal post-conviction petition asaresult of inaction on the part of
appointed counsel.” Thetrial court was authorized to address this issue only.

BecausethisCourt’ sorder limited theissue on remand to whether Weston was denied afirst-
tier appeal of hisfirst post-conviction petition, thetrial court did not have the authority to permit an
amendment to thefirst petition. Wetherefore affirm the judgment of the Court of Criminal Appeals
in holding that Weston wasdenied afirst-tier appeal of hisfirst post-conviction petition. Wefurther
hold that the trial court did not have the authority to pemit Weston to amend his petition.
Accordingly, this cause is remanded to the Court of Criminal Appeals for a first-tier appeal of
Weston's first post-conviction petition. Because of our holding in this case, we do not reach the
additional issues raised by Weston.

IV. Conclusion

BecausethisCourt’ sorder onremand limited theissueto whether Weston was denied afirst-
tier appeal of hisfirst post-conviction petition, the trial court did not have the authority to pamit
Weston to amend his first post-conviction petition to allege additional grounds for relief. The
judgment of the Court of Criminal Appealsis, therefore, affirmed, and this case remanded to the
Court of Criminal Appealsfor afirst-tier appeal of Weston's first post-conviction petition.

ADOLPHO A. BIRCH, JR., JUSTICE

3& Cook v. McCullough, 735 S.W.2d 464, 470 (Tenn. Ct. App. 1987).
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