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OPINION
|. Facts and Procedural History

The following is a summary of the testimony. Misty Stacey and her deven-month-old
daughter were living with Michael Shane Honeyautt, the defendant, in aNashville apartment. On
October 4, 1995, Honeycutt was keeping the child while Stacey was at work. When Stacey came
homefor lunch, she ate and played with the child. Shortly after she returned to work, she received
atelephone call from Honeycutt that the child had been injured. Hetold her that while he and the
childwerewatchingtelevision, shefell over. He picked her up and noticed blood in her mouth. She



appeared unconscious. He then shook the child to wake her up, and when she did not respond, he
caled 911.

The child was taken to the hospital where she was treated by Joseph Gigante, M.D. Based
upon hisexamination of thechild, Gigante determined that she had suffered two headinjuries, retinal
hemorrhaging, and multiple bruises on her body. In order to determine the child’ smedicd history,
Gigantetalked to Honeycutt and Stacey. When Gigante asked Honeycutt about the child’' sinjuries,
he responded that the child had been sitting down playing with toys when she suddenly fell over.
During Gigante's interview with Stacey, she mentioned to him “that she did shake [the child]
multipletimesonMonday, ina‘playful way,’” and wondered whether the shaking could have caused
the child sinjuries.

Gigante opined that the bruises on the child’ s forehead were consistent with accidents that
occur when a child islearning to walk, but that the other bruises were more commonly associated
with child abuse. He stated that it is possible, athough not probable, that the child had suffered an
aneurism.! He opined that the child’s injuries were caused a few hours before she lost
CONSCi OUSNESS.

The child was also examined at the hospita by Jeff Creasy, M.D., aradiologist. Based upon
his review of the child’ s records, it was his opinion that the child’' s injurieswere sustained within
the 48 hours before the call for emergency treatment. He stated that the results of the CAT scan?
would be consistent with an aneurism, but that it was unlikely an aneurism caused the child's
injuries.

At the conclusion of thetrial, thejury convicted Honeycutt of aggravated child abuse. After
a sentencing hearing, the trial court sentenced Honeycutt to a term of 24 years. Honeycutt filed
motions for new trial. The trial court conducted a full evidentiary hearing on each o the claims
Honeycultt asserted in the motions, including the claim of ineffective assistance of counsel, and,
ultimatdy, overruled them. Thetrial court denied the motionsfor anew trial. Honeycutt appealed

lGigante defined “aneurism” as“adilaationof ablood vessel, where ablood vessel rather thanbeing of normal
width, is dilated in acertain area and these can sometimes burst.”

2A CAT scan, or computerized axid tomography, involves the use of x-raysto gather “anatomical information

from across-sectional planeof the body, presented as an image generated by a computer synthesis of x-ray transmission
data obtained in may different directions through the given plane.” Steadman’s Medical Dictionary 1459 (5" ed. 1984).
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tothe Court of Criminal Appealson theissueof ineffectiveassistance of counsel;* the court affirmed
the conviction.*

The issue we must determine is whether Honeycutt was denied his right to effedive
assistance of counsel.

[I. Standard of Review

Theissue whether apetitioner has been denied the effective assistance of counsel isamixed
question of law and fact. Statev. Burns, 6 SW.3d 453, 461 (Tenn. 1999). A trial court’sfindings
of fact areentitled to substantial deference on appeal unlesstheevidence preponderatesaga nst those
findings. See Henley v. Stae, 960 SW.2d 572, 579 (Tenn. 1997). Under this standard, appellate
courts do not substitute their own inferences for those drawn by the trial court, and questions
concerning the credibility of the witnesses, the weight and value to be giventheir testimony, and the
factual issues rai sed by the evidence are to be resolved by the tria judge. Henley, 960 SW.2d at
579. However, this Court reviews de novo the application of law to those factual findings to
determinewhether counsel’ s performance was deficient or whether the defendant was prejudiced by
that deficiency. Thus, when evaluating a claim of ineffective assistance of counsel, we review the
trial court’s findings of fact under a de novo standard, accompanied by a presumption that the
findings are correct unless the preponderance of the evidence suggests otherwise, while the trial
court’ sconclusions of law are reviewed denovo with no presumption of correctness. Fieldsv. State,
40 SW.3d 450, 457-58 (Tenn. 2001).

1. Analysis

Articlel, section 9 of the Tennessee Constitution provides, in pertinent pat, “[t]hat in al
criminal prosecutions, the accused hath the right to be heard by himself and hiscounsel ....” The
Sixth Amendment of the United States Constitution providesthat in all criminal prosecutions, the
accused shall * havethe Assistance of Counsal for hisdefense.” “ Thesetwo constitutional provisions
areidentical in import with the result that a denial of the Sixth Amendment right to the effective
assistanceof counsel issimultaneously adenial of theright to be heard by counsel, asprovided under
the Constitution of Tennessee.” Baxter v. Rose 523 S.\W.2d 930, 936 (Tenn. 1975). “The
benchmark for judging any claim of ineffetiveness must be whether counsel’s conduct so

3Clai ms of ineffective assistance of counsel are generally more appropriately raised in a petition for post-
conviction relief rather than on direct appeal. See State v. Carruthers, 35 S.W.3d 516, 551 (Tenn. 2000); see also State
v. Anderson, 835 S.W .2d 600, 606 (T enn. Crim. A pp. 1992) (“Raising issues pertaining to the ineffectiveassistance of
counsel for the first time [on direct appeal] in the appellate court is a practice fraught with peril.”); cf. State v. Wilson,
31 S.W.3d 189 (T enn. 2000) (holding that a constitutional challenge to the validity of aguilty plea should be raised and
litigated in a petition for post-conviction relief rather than on direct appeal).

4Honeycutt also raised the following issues: (1) whether the trial courterred when it failed to ingruct the jury
on lesser included offenses, and (2) whether the trial court imposed an excessive sentence. State v. Honeycutt, No.
M 1998-00245-CCA-R3-CD, 1999 WL 1063546, at *1 (Tenn. Crim. App. Nov. 24, 1999).
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undermined the proper functioning of the adversarial process that the trial cannot be relied on as
having produced ajust result.” Strickland v. Washington, 466 U.S. 668, 686, 104 S. Ct. 2052, 2064,
80 L. Ed. 2d 674 (1984); see also State v. Burns, 6 S.W.3d 453, 461 (Tenn. 1999).

When a claim of ineffective assistance of counsel has been raised, a convicted defendant
must prove, by clear and convincing evidence; that: (1) counsel’s performance was deficient, and
(2) the deficient performance prejudiced the defense. See Strickland, 466 U.S. at 687, 104 S. Ct. at
2064; seealsoBurns, 6 S.W.3d at 461. “Unless adefendant makes both showings, it cannot be said
that the conviction . . . resulted from a breakdown in the adversary process that renders the result
unreliable.” Strickland, 466 U.S. at 687, 104 S. Ct. at 2064.

With respect to deficient performance, the proper measure of attorney performance is
“reasonableness’ under prevailing professional norms. Id. at 688, 104 S. Ct. at 2065. This Court
has recognized that the standard for “reasonableness’ is “whether the advice given, or the services
rendered by the attorney, are within the range of competence demanded of attorneys in criminal
cases.” Baxter, 523 SW.2d at 936. The appellate court must be highly deferential and “must
indulge a strong presumption that counsel’s conduct falls within the wide range of reasonable
professional assistance; that is, the defendant must overcome the presumption that, under the
circumstances, the challenged action ‘ might be considered sound trial strategy.’” Strickland, 466
U.S. at 689, 104 S. Ct. 2052 (citation omitted); see also Burns, 6 SW.3d at 462. Additionally, the
reviewing court should avoid the “ distorting effects of hindsight” and *judge the reasonabl eness of
counsel’ s challenged conduct on the facts of the particular case, viewed asof the time of counsel’s
conduct.” Strickland, 466 U.S. at 689-90, 104 S. Ct. at 2065-66.

To establish prejudice, the second prong of the Strickland test, the defendant must show that
there is a reasonable probability that, but for counsel’s deficient performance, the result of the
proceeding would have been different. 1d. at 694, 104 S. Ct. at 2068. “A reasonal e probability is
aprobability sufficient to undermine confidencein the outcome.” Id. Inother words, “[a]n error by
counsel, even if professionaly unreasonable, does not warrant setting aside the judgment of a
criminal proceeding if the error had no effect on the judgment.” Id. at 691, 104 S. Ct. at 2052.

We will begin by discussing the first prong of the Strickland test—deficient performance.
Honeycutt contendsthat trial counsel failed to employ anddevelop atheory of defense. Specificdly,
Honeycutt contends that trial counsel’s performance was deficient due to his failure to present
evidence seeking to establish Stacey as the perpetrator. Trial counsel’ s theories of defense were:
his was not a case of “Shaken Baby Syndrome,” and Honeycutt was not the perpetrator. Tria
counsel admitted in the hearing on the Motion for New Trial that he had no evidence to support the
first theory. Infact, trial counsel, in his opening statement, stated that he would not deny that the

5Burns, 6 S.W.3d at 461. Pursuant to T enn. Code Ann. § 40-30-210(f) (1997), a post-conviction petitioner
seeking relief for constitutional claimsis required to prove allegations of fact “ by clear and convincing evidence.” See
id. at 461 n.5. “Although, in thisinstance, the claim of ineffective assistance of counsel was raised on direct appeal, the
same standard should apply.” Id. (citing State v. Anderson, 835 S.W.2d 600 (Tenn. Crim. App. 1992)).
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child had been shaken. The State argues that trial counsel’ s performance was not deficient in that
on cross-examination, both doctorstestified to the possibility, although not probable, that thechild
had suffered an aneurism. This concession by the doctors, however, does not neutralize trial
counsel’ simplication in the opening statement that the child had been shaken.

Trial counsel did nothing to develgp his second theory. Trial counsel knew that only
Honeycultt, Stacey, the child’ sgrandmather, and the child’ s step-grandfather had access to the child
during the 48-hour period in which Creasy opined the injury had been inflicted. No evidence
implicated the child’ s grandmother or step-grandfather. Trial counsel admitted, however, that there
was evidence to implicate Stacey, and the following evidence was available to him priorto trial:

1. Stacey had accessto the child during the critical period (one
to two hours preceding loss of conscious).

2. Stacey admitted to a Department of Human Services worker
that she had shaken the child when the child wastwo days old
and stated “I could just suffocate” regarding the way the
child’s constant aying gat on her nerves.

3. Stacey admitted to Detective Bernard that she had shakenand
slapped the child.

4, Tammy McCoy told Detective M eek that Stacey said thechild
got on her nerves so bad that Stacey could smother her.

5. Stacey admitted to the detectives that she shook the child
“when she was a coupledays old [because] her cryinggot on
my nerves.”

Trial counsel did not question Stacey about her access to the child or he incriminating Satements.
He admitted that this was not astrategic decision. If trial counsel had questioned Stacey about the
substance of the above statements, he could, perhaps, have offered the jury an alternative theory
about how the child had beeninjured.® Inlight of thisevidence, which likely could haveled thejury

6The Court of Criminal Appeals correctly notes that much of this evidence would have been inadmissible
hearsay. Evenif the statements themselves could not have been admitted, however, defense counsel certainly could have
guestioned Stacey about the substance of the staements (in other words, whether Stacey had a history of shaking or
slapping the child, whether she ever felt angry enough at the child to “suffocate” her, or whether she shook or slapped
the child in the time period before the child lost consciousness). If Stacey contradicted her out-of-court statements, the
statements could have been used to impeach her credibility. Even though the statements then would serve only as
impeachment, not substantive, evidence, the jury still would be faced with an individual who had access to the child at
the time of her injury and who had made significant, inconsistent statements whether she behaved abusively toward the
child. Giventheentirely circumstantial nature of thecase against Honeycutt, thisevidence may reasonably have swayed
the jury to doubt his guilt.
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to suspect that Stacey, rather than Honeyautt, committed the crime, and the lack of evidence to
support trial counsel’ s chosen theory, we conclude that trial counsel’ s performance was deficient in
hisfailure to develop the alternate theory of defense.

The second prong of the Strickland test requires a determination of whether trial counsel’s
deficient performance prejudiced the outcome of the case. The evidence against Honeyautt was
entirely circumstantial.” The only evidence which directly linked Honeycutt to the crime was
Gigante's testimony that the injury was inflicted one to two hours before the child became
unconscious and Honeycutt’ s admission that he had access to the child during that period of time.
Therecord also indicates, however, that Stacey had access to the child during this sametime frame
because she came home on her lunch break. Given thecircumstantial nature of the evidence against
Honeycutt, we conclude that a reasonable probability exists that the introduction of evidence
implicating Stacey asthe perpetrator, including her incriminating statements, may have raised a
reasonable doubt in the jurors’s minds as to Honeycutt’ s guilt. Had the jury been presented with
thisaternativetheory, thereisareasonabl e probability that the result may have been different. Trial
counsel’s deficient performance, therefore, prejudiced the outcome of the case Accordingly,
Honeycutt’s conviction is reversed, and this case is remanded to the trial court for anew trial.

V. Lesser-included Offenses

The resolution of the ineffective assistance of counsel issue is sufficient to resolve this
appeal. In order to provide guidance to the trial court on remand, however, we proceed next to
addressHoneycutt’s claim that the offenses of aggravated assault and reckless endangerment should
be regarded as lesser-included offenses of aggravated child abuse and that thetrial court erred in
failing to instruct the jury regarding these offenses.

7Although, unfortunately, the actual instructions given to the jury were not preserved in the transcript of the
proceedings, it appears from the proposed jury instructions included in the record that the jury was given the following
instruction:

When the evidence is made up entirely of circumstantial evidence, then beforeyou
would bejustifiedin finding the defendantguilty, youmust find that all the essentid
facts are consistent with the hypothesis of guilty, as that isto be compar ed with all
thefacts proved; thefacts must exclude every other reasonabletheory or hypothesis
except that of guilt; and the facts must establish such a certainty of guilt of the
defendant as to convince the mind beyond areasonable doubt that the defendant is
the one who committed the offense. It is not necessary that each particular fact
should be proved beyond a reasonable doubt if enough facts are proved to satisfy
the jury beyond areasonable doubt of all the factsnecessary to congitute the crime
charged. Before averdict of guilty isjustified, the circumstances, taken together,
must be of a conclusive natureand tendency, leading on the whole to a satisfactory
conclusion and producing in effect a moral certainty that the defendant, and no one
else, committed the offense.

(Emphasis added .)



This Court established the analysis for determining whether an offense is alesser-included
offenseof acharged crimein Statev. Burns, 6 S.\W.3d 453 (Tenn. 1999).° Under the Burnstest, an
offense qualifies as alesser-included offense if:

@ all of itsstatutory dements are included within the statutory
elements of the offense charged; or

(b) it failsto meet the definitionin part (@) only in the respect that
it contains a statutory element or elements establishing (1) a
different mental state indicating a lesser kind of cul pability;
and/or (2) aless serious harm or risk of harm to the same
person, property or public interest; or

(©) it consists of [facilitation, attempt, or solicitation] of the
offense charged or of an offense that otherwise meets the
definition of lesser-included offensein part (a) or (b) . . ..

1d. at 466-67 (Tenn. 1999).

Onceit isresolved that an offense is alesser-included offense of the charged offense, the
Court then must ascertan “whether the evidence justifiesajury instruction on such lesser offense”
Id. at 467. Asstated inBurns, “[t]he mere existence of alesser offense to a charged offenseis not
sufficient alone to warrant a charge on that offense.” Id. at 468. In deciding whether the evidence
supportsajury instruction onalesser-included offense, areviewing court must weigh thefollowing
considerations:

First, thetrial court must determine whether any evidence exists that
reasonable minds could accept as to the lesser-included offense. In
making this determination, the trial court must view the evidence
liberally in the light most favorable to the existence of the lesser-
included offense without making any judgments on thecredibility of
such evidence. Second, thetrial court must determineif theevidence,
viewed in thislight, is legally sufficient to support a conviction for
the lesser-included offense.

1d. a 469. If the evidence would support afinding of guilt on the lesser offense, anerror in failing
to charge that lesser offense will not be held harmless merely because the evidence al so supports a
conviction on the greater offense. Seeid. at 472.

8Trial courts have a duty to instruct the jury on all Iesser-included offenses of the offense charged for which
the evidence would support aconviction. See State v. Burns, 6 S.W.3d 453, 463 (T enn. 1999); State v. Langford, 994
S.W.2d 126, 128 (Tenn. 1999). Atthetime of trid in this case, that duty applied whether or not the defendant requested
lesser-included offense instructions. Burns, 6 S.W.3d at 463.

-7-



A. Aggravated Assault
First, Honeycutt asserts that the trial court should have instructed the jury regarding the

offense of aggravated assault. Pursuant to the Burns test, we first compare the statutory elements
of thetwo offenses The offenseof aggravated child abuse, codified at Tenn. Code Ann. § 39-15-
402 (1999), consists of the following elements relevant to the case under submission:’

D Knowingly, other by accidental means

(2)  Abusing achild® under 18 years of age; and

(3) Either:

@ adeadly weapon is used; or

(b)  the @use causes seriousbodily injury.

In comparison, the patinent elementsof aggravated assault, codified at Tenn. Code Ann. § 39-13-
102 (1999), are as follows:

Q) Intentionally, knowingly, or recklessly
(2)  Committing an assault;** and
3 Either:
@ adeadly weapon is used; or
(b) the assault causes serious bodily injury.
Thus, knowing or reckless aggravated assault qualifies as a lesser-included offense of aggravated

child abuse under part (a) of the Burnstest because the elements of aggravated assault are included
withinthe offense of aggravated child abuse. 1n other words, the elements of aggravaed child abuse

9For the purposes of clarity and comparison, the elements of the relevant offenses set forth below have been
paraphrased.

10Tenn. Code Ann. § 35-14-401(a) (2000) defines child abuse in pertinent part as “knowingly, other than by
accidental means, [treating] a child under eighteen (18) years of age in such a manner as to inflictinjury.” While the
elements of assault are stated using somewhat different language than tha of the child abuse statute, itis clear that
“treating . . . in such amanner asto inflict injury” and “[causing] bodily injury” are synonymous.

11The offense of assaultisdefinedin T enn. Code Ann. § 39-13-101(a)(1) (1999) as*“[i]ntentionally, knowingly,
or recklessly [causing] bodily injury to another.”
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consist of al the elements of knowing or reckless? aggravated assault, plus the additional element
that the victim must be a child under 18 years of age. Intentional aggravated assault, on the other
hand, would not be alessar-included offense of aggravated child abuse under part (a) of the Burns
test. Under part (b)(1) of the test, the only element which differs from the greater offense, the
intentional mens rea element, does not establish “adifferent mental state indicating alesser kind of
culpability.” Thus, on remand, if the evidence presented at trial would justify an instruction on the
offense of knowing or reckless aggravated assault, a lesser-included offense instruction regarding
aggravated assault should be presented to the jury. No instruction will be required, however, for
intentional aggravated assault.

B. Reckless Endangerment

We next compare the d ements of recklessendangermentto the elements of aggravated child
abuse to determine whether the trial court erred in failing to submit to the jury a lesser-included
offenseinstruction on thisoffense. The elements of reckless endangerment, codified at Tenn. Code
Ann. § 39-13-103(a) (2000), areas follows:**

Q) Recklessly engaging in conduct;

2 Which places or may place another person in imminent
danger of:

@ death; or
(b) serious bodily injury.

When compared to the d ementsof aggravated child abuse outlined insection A above, itisapparent
that part (a) of the Burnstest is not satisfied because all of the elements of reckless endangerment
are not included within the offense of aggravated child abuse. The reckless mens rea element of
reckless endangerment isincluded within the knowing mens rea element of aggravated child abuse
because proof of knowing conduct also servesto proverecklessness. See Tenn. Code Ann. §39-11-
301(a)(2). Reckless endangerment, however, contains a differing harm element (conduct which
places or may place another person in imminent danger rather than a requirement of serious bodily
injury). Therefore, if reckless endangerment isto be alesser-included offense of aggravated child
abuse, thediffering element must satisfy part (b)(2) of the Burnstest. Because conduct which places
another person in imminent danger would contemplate a less serious harm than conduct which
actually causes serious bodily injury, part (b)(2) of the test is satisfied. Therefore, reckless
endangerment is alesser-included offense of aggravated child abuse, and if the evidence at trial on

12"When recklessness suffices to establish an element, that element is also established if a person acts
intentionally or knowingly.” Tenn. Code Ann. § 39-11-301(a)(2) (2000).

13For the purposes of clarity andcomparison, the d ements of the offense set forth below have been paraphrased.
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remand wouldjustify an instruction for reckless endangerment, al esser-included offenseinstruction
regarding that offense should be submitted to the jury.

V. Conclusion

We concludethat trial counsel’ s performance was deficient in failing to present evidenceto
establish Stacey asthe perpetrator. Giventhecircumstantial nature of the evidence and the available
evidence to support the alternative theory of defense, we hold that but for trial counsel’s deficient
performance there exists a reasonable probability that the outcome of the case may have been
different. We therefore conclude that Honeycutt was denied effective assistance of counsd. The
decision of the Court of Criminal Appealsisreversed, and thiscaseisremandedto thetrial court for
anew trial.

ADOLPHO A. BIRCH, JR., JUSTICE
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