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Inthisworkers' compensation case, the employeesustained i njuriesin an automobile accident while
traveling to one of two nursing homes at which he worked as medical director pursuant to his
employment contract. Thetria court granted summary judgment in favor of the employer, finding
that the employee’ sinjuries did nat occur in the course of hisemployment. The Special Workea's
Compensation Appeals Panel reversed the tria court’s decision, held that the injuries were
compensable, and remanded the case for adetermination of benefits. We disagree with the Panel’s
recommendation and affirm the trid court’ s judgment.

Tenn. Code Ann. 8 50-6-226(e); Judgment of the Trial Court Affirmed

JANICE M. HOLDER, J., delivered the opinion of the court, in which E. RiLEy ANDERSON, C.J., and
FRANK F. DROWOTA, IlI, and AboLPHO A. BIRCH, JR. JJ, joined. WiLLIAM M. BARKER, J, not
participating.

Michael A. Wagner, Chattanooga, TN, for the appellant, Larry Donald Howard, M.D.

W. Randall Wilson and Lynda Motes, Chattanooga, TN, for the appdlee, Cornerstone Medical
Associates, P.C.

OPINION

At thetime of the accident in this case, Larry Donald Howard, M.D., worked as aphysician
for Cornerstone Medical Associaes (Cornerstone). Dr. Howard’s main office was located in the
Atrium Memoria Building (the Atrium Office) in Chattanooga, Tennessee. In his position with
Cornerstone, he served asthe medical director of two nursing homes, including the LifeCare Center
Nursing Home (Life Care). Under thetermsof Dr. Howard' semployment contract, hewasrequired
to see patients at the Atrium Office, the nursing homes, and various hospitals. He used his personal



automobile when traveling between these sites. On the morning of June 21, 1996, Dr. Howard
received a phone call at his home from Life Care advising him that the nursing home had new
patients whom Dr. Howard needed to see. While traveling between his home and Life Care, Dr.
Howard was injured in an automobile accident. He suffered facial bone fractures, a closed head
injury, and the loss of his|left eye.

Thetria court granted Cornerstone’ s motion for summary judgment. The court found that
the facts of the case did not satisfy any of the exceptions to the general rule that travel to and from
work does not fall withinthe courseof employment. Asaresult, the court found that Dr. Howard's
Injuries were not compensable.

Dr. Howard appealed, and the appeal was referred to the Special Workers Compensation
Appeals Panel pursuant to Tenn. Code Ann. 8§ 50-6-225(e)(3). The Panel disagreed with the trial
court’sruling. The Panel held that Dr. Howard was acting within the course of his employment
because driving to Life Care furthered Cornerstone sbusiness. We granted Cornerstone’ s petition
for full Court review pursuant to Tenn. Code Ann. § 50-6-225(¢e)(5).

ANALYSIS

Review of an award of summary judgment in aworkers' compensation caseis governed by
Tenn. R. Civ. P. 56. Goodloev. State 36 SW.3d 62, 65 (Tenn. 2001). “Under Rule 56, a court
must ‘ review the record without a presumption of correctness to determine whether the absence of
genuine and material facual issues entitle [sic] the movant to judgment as a matter of law.’” 1d.
(quoting Finister v. Humboldt Gen. Hosp., Inc., 970 SW.2d 435, 437-38 (Tenn. 1998)). We" must
view the evidence in the light most favorable to the non-moving party and must also draw all
reasonableinferencesin favor of the non-moving party.” McCann v. Hatchett, 19 S.W.3d 218, 219
(Tenn. 2000). “Summary judgment is only appropriate when the facts and the legal conclusions
drawn from the facts reasonably permit only one conclusion.” Whitaker v. Whirlpool Corp., 32
S.W.3d 222, 228 (Tenn. Ct. App. 2000).

A compensable workers' compensation injury must arise out of and occur in the course of
employment. Tenn. Code Ann. 8 50-6-102(12); Cunningham v. Shelton Sec. Serv., Inc., 46 S\W.3d
131, 135 (Tenn. 2001). “The phrase ‘in the course of’ refersto time, place and circumstances, and
‘arisingout of” refersto causeor origin.” Hill v. Eagle Bend Mfq., Inc., 942 S.\W.2d 483, 487 (Tenn.
1997). Thegenera ruleisthat an employeeis not acting within the courseof employment when the
employee is going to or coming from work unless the injury occurs on the employer’s premises.
Lollar v. Wal-Mart Stores, Inc., 767 SW.2d 143, 150 (Tenn. 1989); 1 A. Larson, The Law of
Workmen’s Compensation 8 15.11 (1994). If theemployer providesaparking lot foritsemployeses,
the parking lot isconsidered part of theemployer’ spremises. Lallar, 767 S.\W.2d at 150. ThisCourt
has extended the premises rule to alow recovery when an employee is injured while crossing a
public street between the employer’s work facility and parking lot. Copeland v. Leaf, Inc., 829
SW.2d 140, 144 (Tenn. 1992). However, “[once] the employee has exited the parking area and




beginstraveling on personal time, away from the employer’ s premises, heisno longer in the course
of employment.” McCurry v. Container Corp. of America, 982 SW.2d 841, 845 (Tenn. 1998).

Tennessee has recogni zed certain exceptionsto the“going and coming” rule. For example,
this Court recognized the“ special errand rule” exceptionin Stephensv. MaximaCorp., 774 S\W.2d
931 (Tenn. 1989). Under the“ specia errand rule” exception, an employee may be compensated for
an off-premises injury “whileperforming somespecia act, assignment or mission at the direction
of theemployer.” 1d. at 934. Another exception appliesto injuriessustained by employeestraveling
in acompany car while going to or coming from work. Edlinger v. F & B Frontier Constr. Co., 618
SW.2d 742, 744 (Tenn. 1981) (“It is wdl settled law in this State that where transportation is
furnished by an employer asanincident of theemployment, aninjury suffered by theemployeewhile
going to or returning from hiswork in the vehicle furnished arises out of and iswithin the course of
the employment.”).

In Pool v. Metric Constructors, Inc., 681 S.W.2d 543, 544 (Tenn. 1984), we held that the
employee’ sneed to carry his own carpentry toolsinhistruck, combined with a provision for travel
reimbursement in the employment contract, was sufficient to remove the case from the general rule
of non-compensability ingoing and coming cases. “Ingeneral, we haveallowed coveragewherethe
journey itself ‘is a substantial part of the services for which the workman was employed and
compensated.”” 1d. (quoting Smith v. Royal Globe Ins. Co., Inc., 551 SW.2d 679, 681 (Tenn.
1977)). Seeaso 1 A. Larson, The Law of Workmen's Compensation 8 16.00 (1994). Thereason
for this exception is that “the employment imposes the duty upon the employee to go from place to
place at the will of the employer in the performance of duty and the risks of travel ae directly
incident to the employment itself.” Smith, 551 SW.2d at 681 (quoting Cent. Sur. & Ins. Corp. V.
Court, 162 Tenn. 477, 480, 36 S.W.2d 907, 908 (1931)).

The Pandl cited this Court’s opinion in McCann v. Hatchett, 19 SW.3d 218 (Tenn. 2000),
concluding that Dr. Howard was “acting rationally to further the employer’s business’ when he
traveled from hishometo Life Care. The Panel therefore held that Dr. Howard was acting in the
course of hisemployment. In McCann, the employee drowned in ahotel swimming pool while on
an out-of-town businesstrip. Id. at 220. ThisCourt found the death compensabl e under themajority
rule allowing recovery for “travelingemployees.” Id. at 221.

A “traveling employee” is an employee working away from the regular job site. 1d. at 220.
In the majority of jurisdi ctions, an employee “whose work entai ls travel away from the empl oyer's
premises’ is considered to be within the course of employment throughout the entire trip. 1 A.
Larson, TheL aw of Workmen’ sCompensation 8§ 25.00 (1994). The“traveling employee” exception
isgenerally applied to employeeswho travel extensively to further the employer’sbusiness, such as
traveling salesmen. See Smith, 551 SW.2d at 681. The travel is an integral part of the job and
differsfrom an ordinary commuter’ stravel, thereby exposing thetraveling employeeto greater risks.
Seeid. Dr. Howard' sdrive from hishometo Life Care doesnot fall under the “travding employee’
exception. Instead, we agree with the trial court’s assessment that Dr. Howard's travel was




incidental at best, that hiswork boundaries were definable, and that hisemployment placed him at
no grester ri k than any other motorist on the highway.

In Sharp v. Northwestern Nat’'l Ins. Co., 654 S.W.2d 391 (Tenn. 1983), this Court held that
an employee who was on call at dl times and traveled to different job sites could not recover
workers' compensation benefits for an injury resulting from an automobile accident while driving
home from work. Sharp, 654 SW.2d at 391-92.

Thereason supportingthis ruleis evident: travel to and fromwork i snot, ordinarily,
arisk of employment. Rather, drivingtowork falsinto the group of all thosethings
aworker must do in preparation for thework day, such asdressing; and drivinghome
from work is often a prerequisite to getting home. While this travel is some
modicum of benefit to the employer, travel to and from work is primarily for the
benefit of the employee: if he doesn’t present himself at the work place, he is not
compensated for his labors.

Id. at 392. We went on to distinguish cases in which an employee may recover for an injury
sustained while traveling for work:

These cases have in common the element of an undefinable boundary for the
beginning and ending of theclaimant’ s work environment. The very nature of the
employments rendered that environment amorphous. And yet, it is certain the
claimants were placed in drcumstances which were directly related to their
employment. And, therefore injuries arising out of those circumstances were
compensable.

Id.

Wefind nothing in thepresent caseto distinguishit from Sharp or from other casesin which
Tennessee courts have denied benefits for injuries received during travel to and from work. See
Smith, 551 S.W.2d at 681 (construction worker traveling 115 miles from congruction site to home
was “simply a commuter, even though the distance invaved was substantid, and the situs of his
duties changed from timeto time”); Douglasv. Lewis Bros. Bakeries, Inc., 477 S.W.2d 202 (Tenn.
1972) (death of bakery maintenance enginea traveling from home to work on emergency call was
not compensabl e even though employee was subject to call at any hour). Even accepting astrue Dr.
Howard' s assertion that travel expenses were negoti ated into his saary,* we do not find that fact
dispositiveof thisissue. Thequestioniswhether Dr. Howard' sjourney between homeand Life Care
was a substantial part of his employment, regardless of whether he was spedally compensated for

lDr. Howard’s employment contract contains no provision addressing travel requirements or reimbursement
for travel expenses. Moreover, both Andrew M cGill, CEO of Cornerstone’s parent company, and Neil Brand, who
recruited Dr. Howard and negotiated his employment contract, testified in their respective depositions that Dr. Howard
was not compensated for travel and that travel was not part of the salary negotiation.

-4



thetravel. See Smith, 551 S.\W.2d at 681; 1 A. Larson, The Law of Workmen's Compensation §
16.00 (1994) (“The rule excluding off-premisesinjuries during the journey to and from work does
not apply if the making of that journey . . . whether or not specially compensated for isin itself a
substantial part of the service for which the worker is employed.”) (emphasis added). None of the
adopted exceptions to the “going and coming” rule apply in this case. We therefore agreewith the
well-reasoned memorandum opinion and order of thetrial court denying benefitsin this case.

CONCLUSION

Dr. Howard' sinjury fallsunder the general rule of non-compensability for injuriesoccurring
during travel to and from work. We therefore affirm thetria court’s award of summary judgment
infavor of Cornerstone. Costsof thisappeal aretaxed to the appellant, Larry Donald Howard, M.D.,
for which execution may issueif necessary.

JANICE M. HOLDER, JUSTICE



