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The defendant, Timothy McKinney, was convicted of premeditated first degree murder and
attempted second degreemurder. Thejury imposed adeath sentencefor thefirst degree murder after
finding that evidence of an aggravating circumstance, i.e., the defendant was previously convicted
of a felony whose statutory elements involved the use of violence to the person, outweighed
evidenceof mitigating circumstancesbeyond areasonabledoubt. Thetrial judgeimposed asentence
of twelve (12) years for the attempted second degree murder, to run consecutively to the death
sentence.

After the Court of Criminal Appealsaffirmed the convictionsand the sentences, the casewas
automatically docketed in this Court. We entered an order specifying six issuesfor oral algument,’
and we now hold as follows. (1) thetria court did not commit error by denying the defendant’s
motion tointroduce expert testimony on theissue of eyewitnessidentifications; (2) thejury’ sverdict
form was sufficiently clear to demonstrate that the jury found the prior violent felony aggravating
circumstance relied upon by the prosecution; (3) the evidence was sufficient to sustain the prior
violent felony aggravating circumstance found by the jury; (4) the trid court’s refusal to allow
defense counsel to refer to evidence from the guilt phase of thetrial during his closng argument in
the sentencing phase of the trial did not affect the jury’s determination to the prejudice of the
defendant and was harmlesserror; (5) thetrial court did not commit error in admitting victim impact
evidence during the sentencing phase; and (6) the sentence of death was neither arbitrary nor
disproportionate. We also conclude that the evidence was sufficient to support the jury’ s findings
that the prior violent felony aggravating circumstance had been established beyond a reasonable
doubt and that it outwei ghed evidence of mitigating factors beyond areasonabledoubt. Finally, we
agree with the Court of Criminal Appeals conclusions with respect to the remaining issues, the

1 “Prior to the setting of oral argument, the Court shall review the record and briefs and consider all

errors assigned. The Court may enter an order designating those issues it wishes addressed at ora argument.” Tenn.
Sup. Ct. R. 12.2.



relevant portions of which areincluded in the appendix to thisopinion. Accordingly, we affirm the
judgment of the Court of Crimina Appeals.
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OPINION

BACKGROUND

Guilt Phase

The evidence in the guilt phase of the trial of Timothy McKinney for premeditated first
degree murder and attempted second degree murder is summarized as follows:

On the night of December 25, 1997, the victims, Donald Williams and Frank Lee, were
working as security guards for Crumpy’s, anightclub in Memphis, Tennessee. Both Williams and
L ee were off-duty Memphis police officers.

The defendant, Timothy McKinney, was attending a party at the nightclub. Later that night,
the defendant, who waswearing ablack derby, multi-colored sweater, gold vest, dark pants, andgold
shoes, |eft the club and became upset when he could not find his car in the parking lot. Although
Williamsand Lee assured him that his car wasin the parking lot, the defendant screamed, “My car’s
been stolen, somebody’ sgoingto pay for it, or I’ m going to comeback and shoot up the club or blow
itup.” Williams urged the defendant to calm down and stop making threats. The defendant replied
that “hedidn’t care about going to jail” because he had just finished serving twenty-three months.

Shortly thereafter, afriend of thedefendant’s, Y arron Y oung, came out of the club and found
the defendant’ s car in the parking lot. While Y oung was outside, L ee separated the defendant and
Williams. Y oung testified that the defendant was speaking loudly and was drunk, and that he heard
the defendant say he would “be back.” Another witness, Stephon Spencer, taked to the defendant
near hiscar. The defendant told Spencer that “he had gotten into it with a security guard” and that
the guard had hit him. Spencer did not see any sign that the defendant had been injured.
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The defendant then drove out of the parking lot, but later returned and tried to re-enter the
club. Leetold the defendant that he was not permitted back into the club and offered to go inside
and find hisfriends. The defendant refused the offer and instead waited outside the club beneath a
light pole. Leetestified that the defendant “just sat thereand looked at usall night.” Williamscalled
the Memphis Police Department and requested that apatrol car investigate. Although the defendant
eventually left, hereturned yet again and parked his car in thelot.

Memphis police officer Ronald Marshall arrived at the scene on an unrelated matter, and
Williams spoke to him about the defendant. When McKinney again tried to enter the club, Officer
Marshall stopped him, placed him in a patrol car, and asked him why he had returned to the club.
The defendant told Marshall that he “did not want any trouble.” Marshall took the defendant’s
driver’slicense and gave it to Williams, who wrote down the defendant’ s name, date of birth, and
address. When Williams said that he did not want an arrest to be made, Marshall told the defendant
to leave the scene, and he complied.

Joyce Jeltz testified that later, around 2:30 or 3:00 a.m. on the morning of December 26, she
saw a man running toward Williams and Lee with agun against hisright leg, and she saw the man
shoot Williams * point blank in the back of hishead.” Jeltz said that the man was wearing brown
pants and an unbuttoned vest. She later selected two men from a photogrgphic array whom she
believed could have been the shooter; one of the men was the defendant.

Lee testified that he heard the gunshot, saw Williams on the ground, and then saw the
defendant “eye to eye” from a distance of five or six feet in the well-lighted area. Although the
defendant had agold bandanaover the lower part of hisface, he still wore the multi-colored sweater
and dark pants. Lee pursued the defendant and exchanged gunshots with him before the defendant
drove from the scene in the same vehicle he had been using throughout the evening. Lee later
identified the defendant from a photographic array, specifically pointing to his*lazy” or “droopy”
eyes, and he testified that he had “no doubt” that the defendant was the shooter and the man he had
chased from the scene.

Williams was given CPR at the scene and then transported to the hospital. The gunshot to
his neck had transected his spine, resulting in pardysis and an inability to breathe. Williams was
placed on an artificial ventilator and contracted pneumonia and other infections. He died on
January 29, 1998.

After the shooting, on December 26, 1997, the defendant went to Stephon Spencer’ s house
and told him, “They said | shot a police officer.” Thereafter the defendant telephoned his parents
and two lawyers, but then left Spencer’s home. On December 27, 1997, police officers found the
defendant at aMemphisapartment. Later that day, officersfound thedefendant’ s hat, sweater, vest,
and vehicle license plate inside his girlfriend’s house. Ballistics tests later revealed particles of
gunshot residue on the defendant’ s vest.



Although the defendant did not introduce any evidence at trial, he challenged the
identification testimony of Lee and Jeltz and attempted to develop an alibi defense. The jury,
however, convicted the defendant of the first degree premeditated murder of Donald Williams and
the attempted second degree murder of Frank Lee.

Sentencing Phase

After the conviction of McKinney for the premeditated first degree murder of Donald
Williams, the trial moved into the sentencing phase for the offense. In sentencing, the State relied
upon the aggravating circumstance in Tenn. Code Ann. 8 39-13-204(i)(2) (1997), i.e., that the
defendant had a prior conviction for afelony whose statutory elements involved the use of violence
toaperson. The Stateintroduced evidence to show that the defendant had pled guilty to aggravated
robbery on May 1, 1994 in Memphis, Tennessee.

The offense of aggravated robbery, in pertinent part, is the intentional or knowing theft of
property from the person of another by violence or putting the person in fear, accomplished with a
deadly weapon or by display of any article used or fashioned to lead the victim to reasonably believe
itto beadeadly weapon. See Tenn. Code Ann. 8 39-13-402(a) (1997). Theindictment towhichthe
defendant pled guilty had charged that the defendant and a co-defendant “violently” robbed the
victim.

In addition to evidence of the prior violent felony aggravating circumstance, the State
presented victim impact evidence. First, the victim’s widow, Sharon Williams, testified that the
personal and financial loss suffered by her and her two daughters had been “devastating.” The
children were eight and ten years of age when the victim waskilled.

Memphis police officer Michael J. Clark then testified about the victim’s career asapolice
officer from 1982 until hisdeath. Clark said that Williams spent most of hiscareer inuniform patrol
and had served as interim vice-president of the Memphis Police Association. Clark also said that
Williams was a member of the association’s negotiating teams, and he described Williams as a
“mediator,” rather than a“big, let’slock ‘em up, policeman.” Clark told thejury that Williams had
worked to obtain a school security assignment, which required afour-year college degree.

The defense then presented the testimony of numerous family members and friends who
described the defendant’s background and characteristics. For example, Tawanda Waterman
testified that she was pregnant with the defendant’s child in December of 1997, but had lost the
child. Waterman said that the defendant had intended to marry her and “ start his life over.”

The defendant’ s mother, Ella Tyrus, testified that she wasfifteen when she gave birth to the
defendant. Shesaid that the defendant wasagood artist and was good at helping old people, and she

The defendant has not challenged the sufficiency of the evidence supporting the convictionsin this
Court.
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asked the jury to sparehislife. The defendant’s sepfather, J.C. Tyrus, testified that the defendant,
one of thirteen children, wasanormal boy who had caused no problemsandwho got dong wdl with
hissiblings. Tyrus said that the defendant had dropped out of school in the eighth or ninth grade,
but was a good artis. When Tyrus also sated tha the defendant had been trying to turn his life
around, the prosecutor cross-examined him about the defendant’s juvenile adjudications for
aggravated assault in 1991.

Steven and Linda Moshier testified that they were friends and co-workers of the defendant
and that the defendant was a good worker. LindaMoshier stated that the defendant was great with
children and avoided confrontations. Zacharias Stewart, a childhood friend, also testified that the
defendant had a great personality and introduced a drawing that the defendant had done.

Dr. John V. Ciocca, aclinical psychologist, testified that he interviewed the defendant and
reviewed his school records. Dr. Cioccasaid that the defendant had low learning ability in reading,
writing, and mathematics. The defendant had a*“low average” 1Q in the lower 90s and had been
placed in specid education when he was nine. According to Dr. Ciocca, the defendant’ s learning
disability, lethargy, and despondency at ayoung age revealed a need for psychological help that he
never received. The defendant was expelled from school in the ninth grade, but later compl eted the
requirements for a G.E.D. in 1994,

The defendant then took the stand and testified that he was the father of two children, both
of whom had died. He dso said tha he had learning problemsin school and got bored easily. The
defendant admitted that he had been drinking and smoking marijuanaon the day of the offenses, but
he denied that he killed Donald Williams and accused the State’ switnesses of lying. Although the
defendant admitted that he served time for aggravated robbery, he said that he had only driven a
getaway car while a co-defendant committed the robbery. The defendant testified that he attained
his G.E.D. while he was in prison in 1994. He admitted that he had juvenile adjudications for
aggravated assault, but minimized hisrole in those incidents.

After the evidence was completed, the case was submitted to the jury for sentencing. The
jury found that the defendant’s prior conviction for aggravated robbery satisfied the aggravating
circumstance relied upon by the State, see Tenn. Code Ann. § 39-13-204(i)(2) (1997), and that the
evidenceof thisaggravating circumstance outwei ghed evidence of mitigating circumstancesbeyond
areasonable doubt. Accordingly, thejury imposed the death sentence upon Timothy McKinney for
the first degree murder of Dondd Williams. The defendant appealed to the Court of Criminal
Appedls, which affirmed the conviction and the death sentence. Thereafter, the case was
automatically docketed in this Court.

ANALYSIS
Eyewitness | dentification

The first issue raised by the defendant and selected for oral argument by this Court is the
issue of whether expert proof may beintroduced regarding eyewitnessidentification. The defendant
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argues that the trial court erred in denying his motion to permit expert testimony regarding
eyewitness identifications and that the exclusion of this evidence denied his due processright to a
fair opportunity to present a defense during the guilt phase of thetrial. The Staterespondsthat this
Court has held that expert testimony regarding eyewitness identifications is inadmissible and that
the exclusion of such evidence does not viol ate adefendant’ s due processright to present adefense.

The State is correct that amajority of this Court has ruled that expert testimony on theissue
of eyewitnessidentifications is per seinadmissible under Tenn. R. Evid. 702. Statev. Coley, 32
S.W.3d 831 (Tenn. 2000).2 The Coley majority reasoned as follows:

Eyewitness testimony has no scientific or technical underpinnings
which would be outside the common understanding of the jury;
therefore, expert testimony is not necessary to help jurors
‘understand’ theeyewitness stesimony. Moreover, expert testimony
about the eyewitness' s accuracy does not aid the jury in determining
afact in issue because the question whether an eyewitness should be
believedisnot a‘fact inissue’ but rather a credibility determination.

Id. at 833-34. The Court therefore concluded that “general and unparticularized expert testimony
concerning the reliability of eyewitness testimony, which is not specific to the witness whose
testimony isin guestion, does not substantially assist thetrier of fact” asrequired by Tenn. R. Evid.
702. |d. at 838.*

Although conceding that Coley is controlling on the issue of admissibility under Tenn. R.
Evid. 702, the defendant argues that the exclusion of such evidence violated his due process right
to a fair opportunity to present a defense. In addressing and rejecting this identica due process
argument in Coley, however, the Court considered (1) whether the excluded evidence was critical
to the defense; (2) whether the evidence was sufficiently reliable for admission; and (3) whether the
interest supporting exclusion of the evidencewassubstantially important. The Court concluded that
the expert testimony on eyewitness identification was not critical to the defense and that the due
process right was not violated. See Statev. Coley, 32 S.W.3d at 838 n.14.

3 Justice Holder, joined by then Chief Justice Anderson, dissented from the adoption of aper serule

of exclusionin Coley and would have remanded the case for ahearing on admissibility. Although JusticesHolder and
Anderson adhere to their dissenting view expressed in Coley, they agree with the result in the present case given the
defendant’ s failure to make an offer of proof as to what the proposed expert testimony would have shown. See State
v. Sims, 45 S\W.3d 1, 15 (Tenn. 2001).

4 The defendant’ s reliance upon Statev. Dyle, 899 S.W.2d 607 (Tenn. 1995), isclearly misplaced. In
Dyle, this Court described identification testimony as an expression of belief or impression and adopted an enhanced
jury instruction to be used in caseswhere identification isa material issue. 899 S.W.2d at612. The majority in Coley
specifically relied upon Dyle, and the enhanced jury instruction on eyewitnesstestimony, in support of the per se rule
of exclusion. See Statev. Coley, 32 SW.3d at 837.
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In the present case, the defendant did not make a specific offer of proof as to the nature of
the proposed expert testimony and the need for such testimony in this case. See Tenn. R. Evid.
103(a)(2). The defendant’s motion was accompanied only by articles from secondary sources
regarding eyewitnessidentification and acopy of amotion for expert testimony that had apparently
been used in an unrelated case. 1n short, the defendant failed to show whether the proposed evidence
wascritical tothedefense and whether it wassufficiently reliablefor admission. Thedefendant also
failed to address whether a substantially important interest existed for the exclusion of such
evidence. See Statev. Coley, 32 S.W.3d at 838 n.14; see also Statev. Brown, 29 SW.3d 427, 433-
34 (Tenn. 2000). Accordingly, the defendant is entitled to no relief on the basis of due process.

Aggravating Circumstance Jury Verdict Form

The next issue raised by the defendant is whether the jury’s verdict form was sufficiently
clear to demonstrate that the jury found that the aggravating circumstance of a prior violent felony
applied. The State relied upon asingle aggravating circumstance in seeking the death penalty, i.e.,
that the defendant had a prior conviction for afelony whose statutory elements involved the use of
violenceto theperson. See Tenn. Code Ann. 8 39-13-204(i)(2) (1997). The Statespecifically relied
upon the defendant’ s 1994 conviction for the offense of aggravated robbery.

The trial court instructed the jury on the precise statutory language of this aggravating
circumstance and then added that “ [ t] he stateisrelying upon the crimeof aggravated robbery, which
isafelony involving the use of violence to the person.” In imposing the death penalty, the jury’s
verdict read in part: “We, the jury, unanimously find the following listed statutory aggravating
circumstance or circumstances. aggravated robbery.”

The defendant argues that the jury returned an incompl ete and erroneous verdict because it
did not recite the aggravating circumstance verbatim and did not set out specifically the facts
constituting the aggravating circumstance. The State arguesthat the jury’ sverdict was sufficiently
clear to show that it found the elements of the aggravating circumstance relied upon by the State.®

This Court has never held that the jury’s verdict must be a verbatim statement of the
aggravating circumstance relied upon by the State. See State v. Bland, 958 S.W.2d 651, 661 n.6
(Tenn. 1997) (“The failure of the verdict to repeat the language of the statute defining the
aggravating circumstance does not invalidate the jury’ sfindings.”). Although averbaim statement
may bethe preferred practice, the verdict must besufficiently clear toindicatethat thejury hasfound
the elements of the aggravated circumstance or circumstancesrelied upon by theprosecution. If the
jury hasreturned an incorrect or imperfect verdict, the “trial court has both the power and the duty
to redirect the jury’s attention to the law and return them to the jury room with directions to
reconsider their verdict.” Statev. Harris, 989 SW.2d 307, 314 n.7 (Tenn. 1999). Thejury’sfinding

5 The State also correctly argues that the issue was waived because the defense did not object to the

verdict form at trial and did not list the issue in hismotion for anew trial. Although we agree with the State, we elect
to reach and review the merits of the issue to clarify the law in thisregard.
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is nonethel ess sufficient where “the aggravating circumstances found are clearly those allowed by
the statute and permit effective appellate review of the sentence.” Statev. Teel, 793 S.W.2d 236,
250 (Tenn. 1990); see also State v. Bland, 958 S.W.2d at 661 n.6.

We agree with the Court of Criminal Appeals conclusion that the verdict in this case was
sufficiently clear to indicate that the jury found the aggravating circumstance relied upon by the
State, i.e., that the defendant had a prior conviction for afelony whose statutory elementsinvolved
the use of violence to aperson. See Tenn. Code Ann. § 39-13-204(i)(2) (1997). The State relied
upon — and the jury was instructed upon — only one aggravating circumstance. The trial court’s
instruction tracked the statutory language of the aggravating circumstance and then identified the
State' sreliance on the offense of aggravated robbery. Thejury’ sverdict specificaly cited the prior
offense of aggravated robbery, which wasrelied upon by the State and was part of thetrial court’s
instruction. Under the circumstances, we conclude tha the jury’s verdict form sufficiently
demonstrated that the jury found the aggravating circumstance relied upon by the State.

The defendant’ s reliance upon State v. Harris, 989 SW.2d 307 (Tenn. 1999), is misplaced.
In Harris, which was a life without parole case, this Court held that a sentencing verdict was
erroneous where the jury found that “*‘the murder was especially heinous and atrocious.”” 989
S.\W.2d at 314.° The statements of the jury foreperson, however, revealed that the jury intended to
omittheremaining critical language of theaggravating circumstance, i.e., “ torture or seriousphysical
abuse beyond that necessary to produce death.” 1d. Under those circumstances, it was clear that the
verdict wasincomplete and erroneous and that the onlyissuefor consideration waswhether theerror
was harmless beyond a reasonable doubt. Seeid.

Asthe Court of Criminal Appealsobserved, thedecisionsin Statev. Carter, 988 S.W.2d 145
(Tenn. 1999), and State v. Stephenson, 878 S.W.2d 530 (Tenn. 1994), are likewise of no assistance
to the defendant. In both Carter and Stephenson, the jury’ s verdicts were facially void because the
jury had not been instructed under the law applicable at the time of the offense and the verdict did
not comply with that sentencing law. Moreover, the errors revedled that the jury may not have
applied the proper standard of proof, i.e., “beyond a reasonable doubt,” with regard to whether the
aggravating circumstances had been proven and whether the aggravating circumstances outwei ghed
mitigating factors. State v. Carter, 988 SW.2d at 152; State v. Stephenson, 878 SW.2d at 555.
Unlike these cases, it is clear that the trial court in the case before us instructed the jury under the
law in effect at the time of the offenses. Accordingly, the defendant is not entitled to relief based
on thisissue.

Sufficiency of Aggravating Circumstance

6 The aggravating circumstance relied upon by the State in Harris required a finding that the “ murder

was especially heinous, atrocious, or cruel in that it involved torture or serious physical abuse beyond that necessary
to produce death.” See Tenn. Code Ann. 8 39-13-204(i)(5) (1997).
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The defendant argues that the evidence was insufficient to support the jury’ s finding of the
aggravating circumstance set forth in Tenn. Code Ann. § 39-13-204(i)(2), because there was no
evidencethat hisprior conviction for aggravated robbery involved violenceto the person.” The State
maintains that the defendant’s argument is contrary to the plain meaning of the aggravating
circumstance, which requires only that the “ statutory elements” of the offense “involve the use of
violencetotheperson.” TheStateal soarguesthat the defendant’ sargument isfactually unsupported
given that he pled guilty in 1994 upon an indictment aleging that he and a co-defendant “ violently”
robbed avictim.

This Court has held that a conviction for robbery supported the prior violent felony
aggravating circumstance in that the offense, “ by definition, [was] the felonious and forcible taking
from the person of another, goods or money of any value, by violence or by putting the person in
fear.” Statev. Taylor, 771 S.\W.2d 387, 398 (Tenn. 1989) (discussing prior definition of robbery
under Tenn. Code Ann. 8§ 39-2-501 (1982) (citations omitted)). The Court reasoned that the “fear
constituting an element of robbery is a fear of bodily injury and of present personal peril from
violence offered or impending.” 1d. (citation omitted).

Our decisionin Taylor does not necessarily control the present case, however, inasmuch as
the aggravating circumstance at that time required that the prior felony conviction involved the use
or_the threat of violence to the person. See id. at 398; see also Tenn. Code Ann. § 39-2-
203(1)(2) (1982). In contrast, as we have already noted, the current version of the aggravating
circumstance requires that the “ statutory elements’ of the prior felony involvethe “ use of violence
to the person.” See Tenn. Code Ann. § 39-13-204(i)(2) (1997).

The critical issue therefore is whether the statutory elements of aggravated robbery involve
the use of violence to the person by definition. We have observed in thisregard that the offense of
robbery may be committed by “violence” or by “putting the person in fear.” See State v. Fitz, 19
S.W.3d 213, 214 (Tenn. 2000); seeaso Tenn. Code Ann. § 39-13-401(a) (1997). InFitz, weapplied
the plain meaning of “violence” as “physical force unlawfully exercised so asto injure, damage or
abuse.” See Statev. Fritz, 19 SW.3d at 216. Although we then recognized that the evidence in
most cases will satisfy both “violence” and “putting the victim in fear,” our analysis revealed that
there are two separate prongs by which the offense can be established. 1d. at 215-217.

We recently reached a similar concdusion in holding that pointing agun at avictim during
arobbery constitutes violence in State v. Allen, SW.3d___ (Tenn. 2002):

! The offense of robbery is “the intentional or knowing theft of property from the person of another by

violence or putting the person in fear.” Tenn. Code Ann. § 39-13-401(a) (1997). The offense of aggravated robbery
isarobbery “[a]ccomplished with a deadly weapon or by display of any article used or fashioned to lead the victim to
reasonably believe it to be adeadly weapon” or “where the victim suffers serious bodily injury.” Tenn. Code Ann. § 39-
13-402(a) (1997).
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As demonstrated by decisions from other jurisdictions, the
elements of “violence” and “putting the person in fea” are not
mutually exclusive. ... We recognized in Fitz that some conduct
may constitute both violence and putting the personin fear. Pointing
agun at avictim meets both definitions. This construction of the
term “violence’ does not render meaningless the concept of “putting
the person infear.” There remain purdy verbal threats and conduct
not rising to the level of violence that would place a person in fear.
Similarly, conduct that is unperceived by avictim, such as striking a
victim from behind to render that victim unconscious, would
constitute “violence” but may be insufficient to place that person in
fear.

Id.at ___ (citations omitted). In short, our decisions in Fitz and Allen reveal that the offense of
robbery is not limited by definition to the use of violence to the person.

The offense of aggravated robbery, however, is a robbery “accomplished with a deadly
weapon or by display of any article used or fashioned to lead the victim to reasonably believeit to
be adeadly weapon” or “wherethe victim suffers serious bodily injury.” Tenn. Code Ann. 8 39-13-
402 (1997). Aswe have said, our decisionsreved that the use of adeadly weapon, such as pointing
agun at the victim, constitutes violence, see State v. Allen, SW.3da ___, and the use of
physical force causing injury to the victim likewise constitutes violence, Statev. Fitz, 19 SW.3d at
216. While these definitions suggest that the large majority of aggravated robberies involve
violence, we recognize that the offense may also be committed with an “article used or fashioned
to lead the victim to reasonably believe it to be a deadly weapon.” This statutory provision thus
rai sesthe question of whether an offense of aggravated robbery committed inthismanner constitutes
violence. See Statev. Allen, SW.3dat ___ (“Thereremain purely verbal threats and conduct
not rising to the level of violence that would place a personin fear.”).

We need not determinethe issuein this case, however, because we have aready developed
an appropriate analytical framework in State v. Sims, 45 SW.3d 1 (Tenn. 2001). In Sims, we
considered the issue of whether the defendant’s prior convictions for aggravated assault® were
sufficient to support the prior violent felony aggravating circumstancein Tenn. Code Ann. § 39-13-
204(i)(2), and we adopted the following approach:

In determining whether the statutory elements of a prior felony
convictioninvolvethe useof violence against the person for purposes
of 8 39-13-204(i)(2), we hold that the trial judge must necessarily
examinethefactsunderlying the prior felony if the statutory elements

8 Theoffenseof aggravated assault asrelevantin Simsconsisted of “intentionally or knowingly causing

the victim to reasonably fear imminent bodily injury by use or display of adeadly weapon.” See Tenn. Code Ann. §
39-13-101(a)(1) (1997).
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of that felony may be satisfied either with or without proof of
violence. To hold otherwise would yield an absurd result . . . .

Statev. Sims, 45 SW.3d at 11-12. We held that the trial court had properly determined that the
prior violent felony aggravating circumstance was applicable where the defendant’s aggravated
assault convictions were based on his shooting of two victims. Id. at 11-12.

Here, the defendant testified during sentencing that he did not participate in the aggravated
robbery that served asthe basis of the aggravating circumstance. The defendant admitted, however,
that his co-defendant was armed with aweapon and that he waited in the getaway car while the co-
defendant carried out the robbery. See State v. Allen, SW.3da ___ . Moreover, asthe State
observes, the defendant pled guilty to anindictment aleging that he and his co-defendant “ violently
by the use of adeadly weapon” robbed the victim. See Tenn. Code Ann. § 39-13-401 (1997). This
Court has frequently held that the entry of an informed and counseled guilty plea constitutes an
admission of all of the facts and elements necessary to sustain aconviction and awaiver of any non-
jurisdictional defects or constitutional irregularities. See State v. Carter, 988 S.\W.2d at 148; State
V. Pettus, 986 SW.2d 540, 542 (Tenn. 1999). Accordingly, we agree with the Court of Criminal
Appeals conclusion that the evidence supported the jury’s finding of the prior violent felony
aggravating circumstance.

Residual Doubt Argument

The defendant argues that the trial court erred in refusing to allow references to testimony
elicited during the guilt phase of the trial during defense counsel’s closing argument in the
sentencing phase. Specifically, the defendant contends that because the State argued that gunshot
residuefound on hisvest conflicted with histestimony during the sentencing phase, defense counsel
should have been allowed to arguethat evidence in the guilt phase disputed whether the perpetrator
had been wearing avest.” The State concedesthat thetrial court erred in refusing to allow defense
counsel’ s argument, but it maintains that the error was harmless.

“Residual doubt evidence,” in general, may consist of proof admitted during the sentencing
phase that indicates the defendant did not commit the offense, notwithstanding the jury’s verdict
following the guilt phase. State v. Hartman, 42 S.W.3d 44, 55-56 (Tenn. 2001). This Court has
recently held that under Tennessee law, a defendant is allowed “to present evidence a a re-
sentencing hearing to establish residual doubt asanonstatutory mitigating circumstance.” 1d. at 55
(citation omitted). While Hartman had not been decided at the time of the trial in this case, the
decision relied in part upon statutory provisions governing evidence that may be consdered in
sentencing:

o For instance, Frank Lee testified that the shooter had not been wearing a vest and Joyce Jeltz did not

mention whether the shooter wore a vest in her original statement to police.
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In the sentencing proceeding, evidence may be presented as to any
matter that the court deems relevant to the punishment and may
include, but not be limited to, the nature and circumstance of the
crime; the defendant’s character, background history, and physical
condition; any evidence tending to establish or rebut the aggravating
circumstancesenumerated. . . ; and any evidencetending to establish
or rebut any mitigating factors.

Tenn. Code Ann. 8§ 39-13-204(c) (1997). Moreover, the Court dso relied upon the following
rationale:

[T]he defendant has the right to present at the sentencing hearing,
whether by the jury which heard the guilt phase or by ajury on re-
sentencing, evidencerelating to the circumstances of the crimeor the
aggravating or mitigating circumstances, including evidence which
may mitigate his culpability.

State v. Hartman, 42 SW.3d at 56 (quoting State v. Teague, 897 S.W.2d 248, 256 (Tenn. 1995)).

Asthe Court of Criminal Appealsobserved, however, this case is not squarely on al fours
with either Hartman or Teague. In Hartman, for example, the defendant sought to introduce
evidence at aresentencing proceeding indicating that the prosecutor had purchased the testimony of
a key witness at the original trial. 42 SW.3d at 55. In Teague, the defendant tried to introduce
evidence of an alibi at aresentencing proceeding. 897 S.W.2d at 256.

In contrast, the present case does not involve aresentencing procedure, nor doesit involve
adefendant’ s effort to introduce evidence of residual doubt. Instead, the defendant only sought to
argue evidence that had already been admitted by the trial court and heard by the same jury in the
guilt phase of the trial. As the State concedes, however, this does not mean that the rationale
underlying Hartman and Teagueisinapplicable. Our decisionin Teague specifically included cases
in which the sentencing jury is the same jury that heard the evidence at the guilt phase. See 897
S.W.2d at 256.° Moreover, aswe said in Hartman:

While. .. not al impeachment proof will berelevant to show residual
doubt, it does not logically follow that impeachment proof will never
be relevant to establish residual doubt about the defendant’ s guilt.
Where. . . the proffered residual doubt proof isimpeachment of the
testimony of the only witness who offered direct rather than
circumstantial proof of the defendant’s involvement in the crime,

10 Werecognizedin Hartman, however, that most casesinvolving evidenceof residual doubtwillinvolve

resentencing proceedings. 42 S.W.3d at 57-58.
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such proof clearly is relevant and admissible to establish residual
doubt as a mitigating circumstance.

42 SW.3d at 57.

An argument during sentencing that refers to evidence from the guilt phase is not improper
simply becauseit hasthe effect of alludingto residual doubt. Aswe havelong held, the manner and
conduct of closing argument by the partiesisleft to the discretion of thetrial court. Statev. Bigbee,
885 S.W.2d 797, 809 (Tenn.1994). Accordingly, where a defendant seeks to argueresidual doubt
based on the evidence introduced or in response to an argument made by the prosecution, the trial
court should exercise its discretion by resolving any doubt in favor of the defendant’ s argument.
See Hartman, 42 S.W.3d at 58 (“doubts about the admissibility of reliable proof relevant to show
residual doubt should be resolved in favor of admissibility”).

Inthiscase, thedefendant’ sproposed argument wasbased ontheevidence, i.e., thetestimony
of witnesses L ee and Jeltz with regard to whether the defendant had been wearing avest. Moreover,
it was in fair response to the prosecutor’ s argument that the defendant’ stestimony that he was not
the shooter had not been credible because gunshot residue had been found on the defendant’s vest.
Thetrial court therefore erred by refusing to dlow the argument smply becauseit had the effect of
alluding toresidud or lingering doubt.

Thetria court’s error, however, does not require a new sentencing proceeding. First, the
proposed argument did not have the substance or weight of the evidenceof prosecutorial misconduct
and alibi defense sought to be introduced and argued in Hartman and Teague, respectively.
Moreover, given that this was not aresentencing hearing, the reality isthat the sentencing jury had
aready heard the testimony underlying defense counsd’ s proposed argument and had reconciled it
in favor of the State’s theory of guilt and againg the defendant’ s theory of innocence. Thus, the
argument was of dubious value either asresidual doubt or in mitigation. Finally, the aggravating
circumstance found by the jury was strongly supported by the defendant’s prior conviction for
aggravated robbery. In sum, the defendant has not shown that the trial court’s error affected the
jury’sverdict to his prejudice, and therefore the error was harmless.

Victim Impact Evidence

The defendant argues that the tria court erred by alowing the State to introduce the
testimony of aMemphis police officer as victim impact evidence during the sentencing phase of the
trial. Officer Michael Clark testified that the victim, Donald Williams, had been aMemphis police
officer since 1982, and he described many of Williams' dutiesand activitiesasapoliceofficer. The
State maintainsthat the evidence was properly introduced and was accompanied by theappropriate
limiting instructions from the trial court.

The introduction of “victim impact” evidence and prosecutorial argument is not precluded
by either the United States Constitution or the Tennessee Constitution in a capital sentencing
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proceeding. See Paynev. Tennessee, 501 U.S. 808, 827, 111 S. Ct. 2597, 2609, 115 L. Ed. 2d 720
(1991); State v. Neshit, 978 S.W.2d 872, 889 (Tenn. 1998). Asthe United States Supreme Court
has explained:

We are now of the view that a State may properly conclude
that for the jury to assess meaningfully the defendant’s moral
culpability and blameworthiness, it should have before it at the
sentencing phase evidence of the specific harm caused by the
defendant. “[T]he State has alegitimateinterest in counteracting the
mitigating evidence which the defendant is entitled to put in, by
reminding the sentencer that just as the murderer should be
considered as an individual, so too the victimis an individual whose
death represents a unique loss to society and in particular to his

family.”

Payne v. Tennessee, 501 U.S. at 825, 111 S. Ct. at 2608 (alteration in original) (emphasis added)
(citation omitted).

This Court has provided guidance on the nature and extent of evidence that may be
introduced under the theory of “victim impact” evidence

Generdly, victim impact evidence should be limited to
information designed to show those unique characteristics which
provide a brief glimpse into the life of the individual who has been
killed, the contemporaneous and prospective circumstances
surrounding the individual’s death, and how those circumstances
financially, emotionally, psychologically or physically impacted upon
members of the victim’simmediate family.

State v. Nesbit, 978 SW.2d at 891 (citations omitted). There is no “bright-line test, and the
admissibility of specific types of victim impact evidence must be determined on a case-by-case
basis.” 1d. We have cautioned, however, that such evidence, and prosecutorial argument based on
the evidence, should be closely scrutinized and restrained so asnot to be unduly prejudicial or appeal
to the emotions or sympathies of thejury. Id. at 891-92; see also State v. Smith, 993 SW.2d 6, 14
(Tenn. 1999); State v. Burns, 979 S.W.2d 276, 282 (Tenn. 1998).

The defendant correctly observes that the statutory provision on the issue of victim impact
evidence limits such evidence to the testimony of members of the victim’s family:

The court may permit a member or members, or a representative or
representatives of the victim’s family to testify at the sentencing
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hearing about the victim and about the impact of the murder on the
family of the victim and other relevant persons.

Tenn. Code Ann. § 39-13-204(c) (1997).

The principles outlined in the above case law, however, are not categorically restrictive. In
Nesbit, for example, we identified three types of victim impact evidence: (1) information designed
to provide a “brief glimpse” into the life of the victim; (2) the contemporaneous and prospective
circumstances surrounding the victim’ s death; and (3) the financial, emotional, psychological, and
physical effects on the victim’s family. State v. Nesbit, 978 SW.2d at 891; see also Payne v.
Tennessee, 501 U.S. at 825, 111 S. Ct. at 2608 (“the victimisan individuad whose death represents
a unigue loss to society and in particular to his family.”). The statutory provision essentially
identifiesthe third of these categories. See Tenn. Code Ann. § 39-13-204(c) (1997). Wetherefore
agree with the Court of Criminal Appeals conclusion that the statute does not expressly restrict or
[imit the introduction of other types of victim impact evidence authorized by law developed in our
prior cases.

In this case, Officer Clark related factual information about the victim’s career as a police
officer, including his duties, functions, and type of work. Clark described the victim’s role as a
police officer as a“mediator.” Clark’s testimony was limited to factual background — he did not
testify about the effect of the victim’'s death on himself, other officers, society, or the Memphis
Police Department. Accordingly, we agree with the Court of Criminal Appeals conclusion that
Officer Clark’ s testimony was limited to providing a“brief glimpse” into the life of the victim and
that such a glimpse did not violate the defendant’ s right to due process or equal protection.

Thedefendant al so argues, however, that allowing Clark’ stestimony was unduly prejudicial
inthat it emphasized the victim’ sstatus asa police officer and thereby permitted thejury to consider
an additional aggravating circumstance that was not applicable under the facts of this case. See
Tenn. Code Ann. 8 39-13-204(i)(9) (1997) (aggravating circumstance if the victim is a law
enforcement officer killed whileon duty).™* Thedefendant further assertsthat the evidencewas used
improperly in the State’' s closng arguments:

[The victim] was a giant in our community. [The defendant] took
him from us. He took him from his family, from his co-workers.
This community isless of a place now, because Don Williamsisn't
here anymore.

n Thedefendant al so arguesthat the error wasmagnified by the prosecutor’ sreferenceto thedefendant’ s

juvenile adjudications for aggravated assault, which apparently involved police officers. As the Court of Criminal
Appealsheld, however, the evidence was used to impeach witnesses who had testified about the defendant’ s character.
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Y ou heard the testimony about hisfamily life, about his professional
life, what type of law enforcement officer hewas. Thisis not about
vengeance. It isabout justice.

We agreewith the defendant that therewasapotential risk that Clark’ stestimony could have
been considered by thejury asevidence of an additional aggravating circumstancethat wasnot relied
upon by the State or applicable to the facts of this case. Therecord reflects, however, that both the
State and thetrial court took reasonable stepsto reduce or eliminatetherisk. For example, the State
did not argue that the evidence constituted an additional aggravating circumstance; indeed, on
several occasions, the prosecutor told the jury that it was relying on a single aggravating
circumstance, i.e., the defendant’ s prior violent felony conviction. The prosecutor’s argument also
reminded jurors that “victim impact evidence cannot and should not be confused with the
aggravating circumstance.”

Similarly, the trial court charged the jury on only one aggravating circumstance, i.e., the
defendant’ s prior conviction for afelony whose statutory elementsinvolved violence to the person.
Moreover, thetrial court gavethejury thelimitinginstructionthis Court formulatedin Nesbit, which
advises the jury of the following: (1) that the jury may not consider victim impact evidence as an
aggravating circumstance; (2) that the jury may not consider victim impact evidence unlessit first
findsthat one or more aggravating circumstances have been established beyond areasonabl e doubt;
and (3) that the jury may not consider victim impact evidence unlessit first finds that the evidence
of aggravating circumstances outwei ghs evidence of mitigating factors beyond a reasonable doubt.
See 978 SW.2d at 892. The jury is presumed to have followed these instructions. See State v.
Keen, 31 SW.3d 196, 232 (Tenn. 2000).

Accordingly, we conclude that the trial court did not abuse its discretion in alowing the
testimony of Officer Clark to be considered by the jury as victim impact evidence during the
sentencing phase of the proceeding.

Proportionality

Whereadefendant has been sentenced todeath, we must apply acomparative proportionality
analysis pursuant to Tenn. Code Ann. § 39-13-206(c)(1) (1997 & Supp. 2001). The analyss
identifies aberrant, arbitrary, or capricious sentencing by determining whether the death sentenceis
“disproportionate to the punishment imposed on others convicted of the same crime.” State v.
Bland, 958 S.W.2d at 662 (quoting Pulley v. Harris, 465 U.S. 37, 42-43, 104 S. Ct. 871, 875, 79
L. Ed. 2d 29 (1984)).

Inconducting thisanalysis, this Court empl oysthe precedent seeking method of comparative
proportionality review, in which we compare a case with cases involving similar defendants and
similar crimes. State v. Bland, 958 S.W.2d at 667. While no defendants or crimes are precisdy
alike, adeath sentence is disproportionate if a caseis “plainly lacking in circumstances consistent
with those in cases where the death penalty has been imposed.” 1d. at 668.
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We haverepeatedly held that the pool of casesconsidered by thisCourt initsproportionality
review includesthosefirst degree murder cases in which the State seeks the death penalty, a capital
sentencing hearing is held, and the sentencing jury determines whether the sentence should be life
imprisonment, life imprisonment without the possibility of parole, or death. State v. Godsey, 60
SW.3d 759, 783 (Tenn. 2001). Although the dissent argues that the pool should include all first
degree murder cases, werecently explained that the pool does not includefirst degree murder cases
inwhich apleabargain isreached with respect to the punishment or in which the State does not seek
the death penalty:

[C]onsideration of casesinwhichthe State, for whatever reasons, did
not seek the death penalty would necessarily require us to scrutinize
what is ultimately a discretionary prosecutorial decision. ... We
previously have declined to review the exercise of prosecutorial
discretion. . ., and it would be particularly inappropriateto do soin
conducting comparative proportionality review, where our function
is limited to identifying aberrant death sentences, not identifying
potential capital cases . . . . Such a course could potentially
discouragethe State both from exercising itsdiscretion to not seek the
death penalty and from engaging in pleabargaining with adefendant
charged with first degree murder. Indeed, such acourse could result
in the State seeking the ultimate penalty in every first degree murder
case.

1d. at 784 (citations omitted).*?

Accordingly, our comparative proportionality review of the applicable pool of cases
considers numerousfactors regarding the offense: (1) the means of death; (2) the manner of death;
(3) themotivation for thekilling; (4) the place of death; (5) thevictim’ sage, physical condition, and
psychological condition; (6) the absence or presence of premeditation; (7) the absence or presence
of provocation; (8) the absence or presence of justification; and (9) theinjury to and effect upon non-
decedent victims. Wealso consider numerousfactorsabout thedefendant: (1) prior criminal record,
if any; (2) age, race, and gender; (3) mental, emotional, and physical condition; (4) role in the
murder; (5) cooperation with authorities; (6) level of remorse; (7) knowledge of the victim's
helplessness; and (8) potential for rehabilitation. Statev. Bland, 958 S.W.2d at 668; see also State
v. Bane, 57 SW.3d 411, 428-29 (Tenn. 2001).

The circumstances of thiscasereveal that the defendant, Timothy McKinney, was attending
aparty at aclub in Memphis, Tennessee. Upon leaving the club, the defendant became extremdy
upset because he could not find hiscar in the parking lot. One witness described him asdrunk. He

12 Given our detailed and considered treatment of this issue, the dissent’s assertion that our review

“ignored” the first degree murder cases cited in the dissent in which the State did not seek the death penalty is
unfounded.
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rebuked the victim’s efforts to assure him that his car was still in the lot, and he immediatey
threatened to “ come back and shoot up the club or blow it up.” The defendant had to be separated
from the officer who later became his victim, yet threatened that he would “ be back.”

Thedefendant | eft the scene, only to return ontwo occasions. After hissecond return, hewas
detained by Memphis police officer Ronald Marshall and againtold to |leave the area. Despitethese
warnings and an ample time for “cooling off,” the defendant returned a third time and shot the
unarmed victim in the back of the neck from close range. The defendant’s threats, his repeated
departures and reappearances at the scene, and the passage of time overwhelmingly supported the
jury’ sfinding that the killing was intentional and premeditated. Moreover, neither the defendant’s
anger regarding thewhereaboutsof hiscar nor hisanger toward thevictim provided any provocation
or justification for returning to the scene and shooting the unarmed victim.

The defendant was 23 years of age a the time of the offense. He had aprior conviction for
aggravated robbery asan adult and adjudicationsfor aggravated assault asajuvenile. Thedefendant
was told to leave the club several times and had ample time to cool off; yet he kept returning and
ultimately shot the unarmed victim at close range. The defendant made no claim that he was too
impaired to act with intent and premeditation, although he had been drinking and smoking marijuana
on the day of the murder. The defendant introduced mitigating evidence about his family
background, personality, and learning disabilities. There was no evidence, however, that the
defendant had a physical, mental, or emotional condition that impaired his judgment or conduct in
any manner. Moreover, the defendant did not turn himself in after the offense, cooperate with
authorities, or express any remorse for the offense. Accordingly, the evidence regarding the
defendant’ s potential for rehabilitation was dubious a best.

This Court has upheld the death penalty in numerous first degree murder cases involving
similar shooting offenses. In State v. Sims, the defendant, acting alone, was convicted of
premeditated murder for burglarizing the victim’'s home and shooting the victim in the back of the
head without provocation or justification. 45 SW.3d at 19. In State v. Henderson, the defendant
was convicted for premeditated murder after shooting a deputy sheriff in the head at close range.
24 SW.3d 307, 313 (Tenn. 2000). In Statev. Bland, the defendant was convicted of premeditated
murder for pursuing and shooting the unarmed victim. 958 S.\W.2d at 670; see also State v. Stout,
46 S\W.3d 689, 707 (Tenn. 2001) (defendant was convicted of felony murder for kidnapping a
victim and shooting her once in the back of the head without provocation or justification); State v.
Smith, 993 SW.2d 6, 11 (Tenn. 1999) (defendant was convicted of felony murder after shooting an
unarmed victim in the head without provocation or justification); State v. Cribbs, 964 SW.2d 773
(Tenn. 1998) (defendant shot victim in the head during arobbery); State v. Harris, 839 SW.2d 54
(Tenn. 1982) (the defendant shot a hotel security guard).

The Court has upheld the death penalty in numerous cases in which one of the aggravating
circumstances was a prior violent felony whose statutory elements involved the use of violence to
the person, see Tenn. Code Ann. 8§ 39-13-204(i)(2) (1997), including many casesin which the prior
violent felony was similar to the defendant’ s prior conviction for aggravated robbery. See State v.
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Stout, 46 S.W.3d & 707 (especially aggravated robbery); Statev. Sims, 45 S.W.3d at 19 (aggravated
assault); State v. Chalmers, 28 SW.3d 913, 919 (Tenn. 2000) (attempted especially aggravated
robbery and attempted first degree murder); State v. Cribbs, 967 S.W.2d at 790 (attempted second
degree murder, aggravated robbery, and second degree murder); Statev. Taylor, 771 SW.2d 387,
398 (Tenn. 1989) (robbery); Statev. Harries, 657 S.W.2d 414, 421 (Tenn. 1983) (armed robbery and
kidnapping). Moreover, this Court has uphed the death penalty in several casesin whichthe prior
violent felony wasthe sole aggravating circumstancerelied upon by thejury. See Statev. Chalmers,
28 SW.3d at 919; State v. Keough, 18 SW.3d 175, 184 (Tenn. 2000); Statev. Smith, 993 S.W.2d
at 19; Statev. Adkins, 725 SW.2d 660, 662 (Tenn. 1987). Indeed, the prior violent felony factor
IS an aggravating circumstance that this Court has described as “more qualitatively persuasive and
objectively reliable than others.” State v. Howell, 868 S.W.2d 238, 261 (Tenn. 1993).

Finally, this Court has upheld the death penalty in several casesin which the defendant was
approximately the same age or presented similar or even stronger mitigating evidence. See, e.q.,
State v. Stout, 46 S.W.3d at 708; State v. Chalmers, 28 S.\W.3d at 919-20; State v. Henderson, 24
S.W.3d at 318; State v. Smith, 993 SW.2d at 19; State v. Bland, 958 S.W.2d at 670.

Notwithstanding the above analysis, the dissent argues that the death sentence is
disproportionate because the facts and circumstances in this case are not as severe as those in the
caseswe have considered and are more similar to first degree murder cases in which the defendant
received alife sentence. We believe that the dissent’ s arguments are misplaced and unfounded.

Although we recognize and have considered that there are first degree murder casesin the
applicable pool*? in which the defendant received a sentence less than death, see State v. Overbay,
874 SW.2d 645 (Tenn. Crim. App. 1993); State v. Welch, 836 S\W.2d 586 (Tenn. Crim. App.
1992); State v. Bell, 690 S.\W.2d 879 (Tenn. Crim. App. 1985), our analysis does not require a
determination of whether agiven caseissubjectively “moreor less’ like other “death” casesor other
“life” cases. Instead, our review requires that we identify aberrant death sentences by determining
whether a case “plainly lacks’ circumstances found in similar cases in which the death penalty has
been imposed. See State v. Godsey, 60 S.W.3d at 787 (finding death sentence disproportionate).
Aswe have explained, the facts and circumstances regarding this offense and this defendant reveal
that thiscase doesnot plainly lack circumstances consistent with thosein the numeroussimilar cases
in which a death sentence has been uphdd. Accordingly, the death sentence is not arbitrary or
disproportionate as applied in this case.

CONCLUSION

For all of the foregoing reasons we conclude as follows. (1) thetrial court did not commit
error by denying the defendant’s motion to introduce expert testimony on the issue of eyewitness

13 For the reasons previously explained, we do not consider the cases cited by the dissent that are not

in the applicable pool.
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identifications; (2) the jury’ s verdict form was sufficiently clear to demonstrate that the jury found
the prior violent felony aggravating circumstance relied upon by the prosecution; (3) the evidence
was sufficient to sustain the prior violent felony aggravating circumstance found by thejury; (4) the
trial court’s refusal to alow defense counsel to refer to evidence from the guilt phase of the trid
during his closing argument in the sentencing phase of the tria did not affect the jury’s
determination to the prejudice of the defendant and was harmless error; (5) the trial court did not
commit error in admitting victim impact evidence during the sentencing phase; and (6) the sentence
of death was neither arbitrary nor disproportionate.

We also conclude that the evidence was sufficient to support the jury’s findings that the
aggravating circumstance had been established beyond areasonable doubt and that the aggravating
circumstance outweighed evidence of mitigating factorsbeyond areasonabledoubt. SeeTenn. Code
Ann. 8§ 39-13-206 (1997 & Supp. 2001). Finally, we agree with the Court of Criminal Appeals
conclusions with respect to the remaining issues, the relevant portions of which areincluded in the
appendix to this opinion.

Accordingly, we affirm the judgment of the Court of Criminal Appeals and set the date of
execution for the 26th day of July, 2002. Asit appears that the defendant isindigent, the costs are
assessed to the State of Tennessee.

E. RILEY ANDERSON, JUSTICE
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1.
[Impeachment - Juvenile Adjudication]

In his third issue, the defendant argues that thetrial court erred by permitting the state to
attempt to use hisjuvenile adjudication for aggravated assault to impeach the testimony of his step-father,
J.C. Tyus.

At sentencing, the defendant’ s step-father, J.C. Tyus, testified on the defendant’ s behalf.
Histestimony reflected that he had been married to the defendant’ s mother over twenty-five yearsand was
the only father the defendant had ever known. Tyustestified that asasmall child, the defendant “wasn’t
area rowdy son. .. [h]Jewasn’t really running around like arowdy son he wasjust like any other children,
you know, but he really wasn’t bad, or nothing like that.” Tyus also stated that the defendant “wouldn’t
get real angry, but if he gets angry he wasn’t, like no violence.” Tyus denied that the defendant had any
outbursts or discipline problems while living at home.

Prior to cross-examination, the state sought permission at a bench conference to impeach
Mr. Tyus. The state argued that Tyus was portrayed by the defense as a someone who knew the defendant
well and who characterized the defendant as a peaceful, non-violent individual. In its proffer, the Sate
submitted a copy of the juvenile court record reflecting the defendant’ s April 1991 guilty pleain juvenile
court to aggravated assault. The trial court granted the state permission to use the adjudication for
impeachment purposes.

On cross-examination, Mr. Tyus reiterated that the defendant did not have any problems
with anger or violence growing up. Inresponseto the state’ s queries regarding the defendant’ s April 1991
juvenileadjudication, Tyus denied knowing that the defendant wasinvolved in adrive-by shooting or that
he had leveled and fired a shotgun at the arresting officers. The state, however, did not attempt to prove
the aggravated assault adjudication. Actual evidence of the prior offense was not admitted into evidence
until the defendant testified about it on direct examination later in the penalty phase.

The defendant argues that the trial court erred in allowing cross-examination about his
juvenile adjudication to impeach Tyus and in failing to give a limiting instruction to the jury that the
evidence was introduced for impeachment purposes only. The state counters that the trial court properly
followed the dictates of State v. Neshit, 978 S.W.2d 872 (Tenn. 1998), in permitting Tyus' impeachment,



and while conceding that thetrial court erred by failing to give alimiting instruction, the state asserts that
the error was harmless.

Evidence Rule 405 governs the impeachment of character witnesses. Tenn. R. Evid. 405.
It provides that in “cases in which evidence of character or atrait of character of a person isadmissible,
proof may be made by testimony asto reputation or by testimony in theform of anopinion,” but it requires
adherence to specific procedures and conditions before cross-examination inquiry may be made “into
relevant specific instances of conduct.” 1d. First, counsa must apply to the court before introducing a
specificinstanceof conduct to impeach acharacter witness; second, thetrial court must conduct ahearing
to determinetherel evancy of the proposed inquiry; third, thetria court must determineareasonablefactual
basisfor theinquiry exists, and fourth, thetrial court must determinethat the probative val ue of theinstance
of conduct outweighsits prejudicial effect. Neshit, 978 SW.2d at 881-83. In addition to these Rule 405-
based requirements, our supreme court has said that the trial court must instruct the jury “that the specific
actsof conduct wereadmitted for the limited purpose of eval uating the credibility of the character witness.”
Id. at 883.

Atthisjuncture, werecognizethat therearetwo different trial court actionsbeing challenged
here. The Rule 405 requirements for cross-examining a character witness about specific instances of
misconduct are designed to assure that the cross-examination is itself acceptable and not necessarily to
assurethat evidenceisacceptable. See Tenn. R. Evid. 405(a) (establishing conditionsfor “allowing inquiry
on cross-examination about specificinstancesof conduct”). Ontheother hand, Nesbit requiresthat thetrial
court must instruct the jury “that the specific acts of conduct were admitted for the limited purpose of
evaluating the credibility of the character witness.” Neshit, 978 S.W.2d a 883 (emphasis added). This
requirement is geared to addressing thejury’ suse of admitted evidence. See Tenn. R. Evid. 405, Advisory
Comm’n Comments.

First, we consider the decision to allow the impeachment. Prior to cross-examination, the
state sought permission to introduce evidence of that specific instance of the defendant’ s conduct in order
to demonstratethefallibility of Mr. Tyus’ opinion, andthetrial court conducted abench conferenceoutside
the jury’s hearing. See Tenn. R. Evid. 405(a)(1). The state presented a copy of the defendant’ s juvenile
court adjudication for aggravated assault which unequivocally established a*reasonable factual basis’ for
the specific instance of conduct to be used for impeachment. See Neshit, 978 S.\W.2d at 883. The trial
court considered the basisfor the state’ srequest and then permitted use of the adjudication on the basisthat
it showed bias by thewitnessand knowledge (or lack thereof) of the defendant and hisactivities. Although
not explicitly finding that the probative value of the evidence outweighed its prejudicial effect, the court
implicitly determined that probative value outweighed prejudice. This determination is amply supported
by the record. 1d. The decision to allow the impeaching cross-examination was not erroneous.

Now we must determine whether the failure to give a limiting instruction was error. We
note that, in Nesbit, the evidence was admitted into evidence when the cross-examined character witness
acknowledged hearing about tales of Nesbit’s misconduct. Id. at 884. In the present case, however, the
character witness did not admit knowing that the defendant had assaulted an officer or had received a
juvenileadjudication resulting from thisassault, nor did the stateintroduceindependent proof of theassault



or resulting adjudication.”* Under these circumstances, we question, therefore, whether the Nesbit
requirement of alimiting instruction isimplicated. Nevertheless, we recognizethat the cross-examination
raised the specter of the defendant’ s prior commission of aggravated assault, and we will review the effect
of the trial court’s failure to give a limiting instruction as if the evidence was introduced. See Tenn. R.
Evid. 405, Advisory Comm’n Comments (implying that mere cross-examination about “rumors,” as
opposed to the witness acknowledging the “rumors,” may require the limiting instruction).

In our view, if the falure to give the limiting instruction was error, it was harmless. See
Tenn.R. Crim. P.52(a). Evidenceof thedefendant’ sprior aggravated assault wassubstantively admissible
to contradict thedefendant’ stemperate nature, amaterial fact shown by the character witnesses. When “fact
contradiction” involves controverting the testimony of awitness, it is sometimes viewed as a process of
witnessimpeachment. See N. Cohen, et al., Tennessee Law of Evidence, § 6.07[4], at 6-57 through -62
(4" ed. 2000). Inabroader sense, however, when evidence contradicts material, adjudicativefacts, thered
efficacy of the evidence is substantive fact rebuttd that incidentally impeaches afact or fact witness. See
Satev. Electroplating, Inc., 990 SW.2d 211, 231, n.17 (Tenn. Crim. App. 1998). In other words, when
“fact contradiction” evidenceis relevant to the issues on trial, it is generally admissible as substantive
evidence. Id.; see Tenn. R. Evid. 402. Thus, when Mr. Tyus testified about the defendant’s youthful
normalcy and peaceful ness, the state’ s cross-examination of him can be viewed not only as a chdlengeto
his efficacy as a character witness, but as a contradiction of the asserted fact. Even though the state may
have been required to “take” Tyus answer as a function of impeachment, we believe that the evidence
would logically have been probative on theissue of the defendant’ s peaceful deportment as ateenager and
could have been independently presented. For all we know, the state only declined to present it in rebuttal
when the defendant himself presented the evidence on direct examination. Moreover, had the character
witness acknowledged the defendant’ s prior offense or adjudication, the evidence would have functioned
substantially, in which event no limiting instruction would have been necessary.

Toreachthe conclusion that the defendant’ sjuvenileaggravated assault isrelevant toissues
ontrial inthe sentencing phase of thepresent capital case, we need only look to Tennessee Code Annotated
section 39-13-204(c), which provides:

In the sentencing proceeding, evidence may be presented as to any matter
that the court deems relevant to the punishment and may include . . . the
defendant’s character, background history, and physical condition; any
evidence tending to establish or rebut the aggravating circumstances
enumerated in subsection (i); and any evidence tending to establish or rebut
any mitigating factors.

Tenn. Code Ann. § 39-13-204(c) (Supp. 2000).

In addition to the character testimony of J.C. Tyus, the defense presented the testimony of
three other witnesses at the sentencing phase in an effort to convey to the jury a sense of the defendant’s

14 As an exercise in witness impeachment, the state may have been limited to “taking the witness's answer.”
If so, it could not have offered independent evidence of the aggravated assault or the resulting adjudication. N. Cohen,
et al., Tennessee Law of Evidence, § 4.05[4][d], at 4-108 (4™ ed. 2000).
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non-violent and non-confrontational character.”> Painly, the testimony of these witnesseswas offered to
present non-statutory mitigation evidence of the defendant’ s peaceful nature. Evidence of his previous
juvenilecourt adjudication of aggravated assault would logi call y servetorebut that non-statutory mitigation
evidence. Seeid.; Satev. Vincent C. Sms, No. W1998-000634-CCA-R3-DD, dlip op. at 24 (Tenn. Crim.
App., Jackson, Mar. 14, 2000) (testimony of defendant’s relatives that he was not an aggressive person
opened the door to state’ scrossexamination about defendant’ s prior convictions; evidencewasadmissible
under § 39-13-204(c) to rebut mitigating circumstances). Assuch, the evidence that was suggested in the
course of Mr. Tyus' cross-examination, had it been introduced by the state, would have been admissible
as substantive evidence in rebuttd or, in other words, to contradict mitigating evidence. If it can be said
that the trial court erred in not giving the instruction, in view of the evidence being “suggested” but not
“introduced” asto the substantive issue, then surely the error is harmless.

The harmlessness of any error is further illustrated by pointing out again that it was the
defendant himself who actuallyintroduced evidence of hisjuvenile court adjudication of aggravated assaullt.
On direct examination during the sentencing phase, he admitted this adjudication. 1t may well be that the
defense intended to steal the state’ s impeachment thunder by admitting the adjudication, and to that end,
the defense may have intended that the use of this direct-testimony evidence would be limited to
impeachment purposes. We observe, however, that the state would not have been permitted to use the
adjudication to impeach the defendant. See Tenn. R. Evid. 609(d) (“ Evidence of juvenileadjudicationsis
generally not admissible under this rule.”). Moreover, the defendant apparently made no request for
limiting instructions. All in all, we conclude that, especially in the absence of arequest for a limiting
instruction, the evidence introduced by the defendant was available for unrestricted use by the jury. See
Satev. Smith, 24 SW.3d 274, 279-80 (Tenn. 2000). Thus, for this additional reason, we conclude that the
trial court did not err when it failed to give the limiting instruction mandated by Nesbit.

As an adjunct to his argument that the trial court erred in failing to give a limiting
instruction, the defendant al so claimsthat the prosecution engaged in misconduct by arguingin closing that
the conviction was substantive evidence of apattern of conduct by the defendant which justifiedimposition
of the death penalty. Inlight of our conclusion that the evidence was admissible substantively, this claim
fails to discredit the sentence.

15 Tawanda Waterman, the defendant’ s girlfriend, testified that the defendant treated her “real nice, respect
[sic]” and that she never witnessed him get angry.

Linda Moshier, the wife of the defendant’s former work supervisor, testified that she and her husband
developed a friendship with the defendant and that she never witnessed any angry outbursts or problems with the
defendant. Moshier also testified that she had “seen him several times just step away from people who wanted to start
problems with him” and that “[the defendant] indicated . . . that he did not want troublein his life, he had been down
that road.”

Zacharias Stewart testified that he had known the defendant for eighteen years and that they had grown up in
the same church. The defense introduced a drawing given to Stewart by the defendant which Stewart described as
representing “that after he was finished with his time [the defendant] was looking to do . . . good and better things.”
Stewart stated that “[the defendant] had a great personality . .. all through the years that we went to church together we
kind of had atight bond . . . he was like a brother to me.” On cross-examination, the witness agreed that his and the
defendant’s church did not teach violence as a way to resolve conflict and that assassination or vindictive behavior is
against the teachings of the church.
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V.
[Deleted: Victim Impact Testimony]
V.
[Deleted: Residual Doubt Argument]
VI.
[Cumulative Effect of Errorg]

In his sixth issue, the defendant complains that the cumulative effect of dl errors at trial
violated due processand hisright to aconstitutionally reliable, non-arbitrary sentencing determinaion. We
have examined, however, all issuesraised by defendant and find no more than asingleerror, and we have
ruled above in section Il that the single error, if any, is harmless. There are no errors to accumulate.

VII.
[Unanimous Jury Verdict]

In his seventh issue, the defendant argues that requiring the jury to unanimously agree on
alife sentence and prohibiting informing the jury of the consequences of anon-unanimousverdict violated
his constitutional rights pursuant to McKoy v. North Carolina, 494 U.S. 433, 110 S. Ct. 1227 (1990), and
Mills v. Maryland, 486 U.S. 367, 108 S. Ct. 1860 (1988). “In McKoy and Mills, the Court held that
sentencing schemes that permit jurors to consider only unanimoudy found mitigating circumstances in
determining whether the aggravating circumstances are sufficient to justify imposition of death penalty
impermissibly limit thej urors' cons derati on of mitigating evidenceinviolation of the Eighth Amendment.”
Satev. Hall, 8 S.W.3d 593, 602 (Tenn. 1999).

Thetrial court’sjury instructions in this case with regard to imposition of a life sentence
tracked Code section 39-13-204(f). Subsections (f)(1) and (2) specify in pertinent part,

(1) If the jury unanimously determines that no statutory
aggravating circumstance has been proven by the state beyond
areasonabledoubt, the sentence shall beimprisonment for life.

2 If thejury unanimously determinesthat astatutory aggravating
circumstance or circumstances have been proven by the state
beyond a reasonable doubt, but that such circumstance or
circumstances have not been proven by the state to outweigh
any mitigating circumstance or circumstances beyond a
reasonable doubt, the jury shall, in its considered discretion,
sentence the defendant either to imprisonment for life without
possibility of parole or imprisonment for life.



Tenn. Code Ann. § 39-13-204(F)(1), (2) (Supp. 2000).

Asbest we can discern, the defendant actually presentsthreefamiliar issuesregarding
the constitutionality of Tennessee’ s death penalty scheme. He attacksthe requirements (1) that alife
sentence be based upon a unanimous verdict; (2) that the jury be deprived of knowledge that alife
sentencewould betheresult of anon-unanimousverdict, see Tenn. Code Ann. § 39-13-204(h) (Supp.
2000); and (3) that afinding that aggravating circumstancesdo not outwei gh miti gating circumstances
be based upon a unanimous verdict.

These arguments have been rejected by the Tennessee Supreme Court. See State .
Cribbs, 967 SW.2d 773, 796 (Tenn. 1998); Satev. Hall, 958 SW.2d 679, 718 (Tenn. 1997); Sate
v. Brimmer, 876 SW.2d 75, 87 (Tenn. 1994) (cases rejecting attack based upon requirement of
unanimity of life-sentence verdict). SeealsoCribbs, 967 S.W.2d at 796; Brimmer, 876 S.W.2d at 87
(cases rgecting claim that jury should be informed of effect of non-unanimous verdict). See also
Sate v. Smith, 893 SW.2d 908, 926 (Tenn. 1994); Sate v. Nichols, 877 SW.2d 722, 735 (Tenn.
1994) (casesrejecting attack uponrequirement of unanimity of finding that aggravating circumstances
do not outweigh mitigating circumstances). They avail the defendant no relief.

VIII.

[Prosecutorial Discretion]

In his eighth issue, the defendant argues that the unlimited discretion vested in the
District Attorneys General whether to seek the death penalty violates his Eighth and Fourteenth
Amendment constitutional rights.

This argument has been repeatedly rejected by the Tennessee Supreme Court. See,
e.g., Sate v. Smith, 993 S\W.2d 6, 27 (Tenn. 1999) (affirming this court’s conclusion that
“[p]rosecutorial discretion used in selecting candidates for the death penalty does not result in any
constitutional deprivation”); Statev. Cazes, 875 S.W.2d 253, 268 (Tenn. 1994); Satev. Brimmer, 876
S.w.2d 75, 86-87 (Tenn. 1994).

IX.
[Discriminatory Imposition of Death Penalty]

Inhisninthissue, the defendant chargesthat the discriminatory imposition of the death
penalty, based upon race, geography and gender, violates his constitutional rights under the Eighth
and Fourteenth Amendments.

Again, thisargument has been rg ected repeatedly by the Tennessee Supreme Court.

See, eg., Satev. Cazes, 875 SW.2d 253, 268 (Tenn. 1994); Sate v. Brimmer, 876 SW.2d 75, 87,
n. 5 (Tenn. 1994); Sate v. Smith, 857 SW.2d 1, 23 (Tenn. 1993).

X.
[Deleted: Proportionality]
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CONCLUSION

Based upon the foregoing, the judgment of the trial court and the sentence of death
imposed by the jury in the above-captioned case is AFFIRMED.

JAMES CURWOOD WITT, JR., JUDGE
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