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OPINION

Factual and Procedural Background

The parties in this case, Pamela Ward Alford (“Wife’) and Stanley David Alford
(*Husband”) have an unusual marital history. They were married on November 2, 1979, remained
married for more than twenty years, but they spent about half of that timeliving gpart, separating in
1989. They had one daughter, who is now an adult. After they separated, Wifefiled for divorcein
1990, but withdrew the divorce complaint. The partiesagreed to remain married “in nameonly” for
their daughter’s sake. Both parties agree that Husband’ s income was and is significantly greater
than Wife's. No formal agreement wasreached asto child or spousal support. Husband voluntarily
paid $200 per month in child support until their daughter turned eighteen. He dso maintained hedth
insurance on their daughter, paid her medical bills, and paid for her collegetuition. Wife agreesthat
Husband typically gave her any financial assistance she requested.

Husband filed for divorceon July 1, 1999. Thedivorcetrial was held on January 12, 2001
and a final judgment was entered April 20, 2001, granting Husband a divorce on the ground of
inappropriate marital conduct, specifically “Wife's deception in joint financial matters.” Thetrial
court noted that “[s]he had, without his knowledge or consent, acquired asecond mortgage on their
home of approximately $10,000.... After theaction for divorcewasfiled, Husband learned that Wife
had obtained credit cards in his name, made substantial charges and defaulted on the payments.”

The trial court’s judgment awarded each party an automobile and the furnishings and
household goods in each party’ s possession. Thetria court ordered that Wife' s debts be paid out
of the marital estate and that marital assets be divided equally.

Husband filed a motion to alter or amend the judgment, and the trial court modified its
judgment such that Husband was ordered to pay Wife's debts up to $9,000. After the debts were
paid, the parties were to add the values of their separate 401(k)s and investment accounts, and
“transfer sufficient shares from Husband to Wife to reflect equal value to both parties.”

One of the debts Husband was ordered to pay was a VISA credit card debt, not to exceed
$3,500. Husband dlegesthat thisdebt wasincurred in 1999 or 2000, after the parties’ daughter had
turned elghteen on June 15, 1998. Wife disputes that clam in her testimony:

Wife: Someof it was debt to replace debt, essentially. Y ou can move acard balance
from one account to another, like | have a previous balance....

The Court: So, even though these debtswereincurred in *99 and * 00, you' resaying
it's possible that debt was incurred actually before that time and you were just
juggling?

Wife: That iscorrect. That's absolutely correct.



Wife did not produce any credit card statements at trial. The only evidence regarding the
purpose of the credit card debt was her testimony that “in some cases, | transferred over some debts
to the new account, previous debts. | bought some gifts for family, my daughter, things for myself.
Usedit onbusinessacoupleof times.” Husband was also ordered to pay a Commercia Credit
Plan loan, not to exceed $1,000. Wife obtained this loan in her sole name around 1997. No
evidence was introduced concerning the purpose of the loan.

Finally, Husband was ordered to pay aloan against Wife's 401(k), not to exceed $4,500.
Thisloan wastakenin 1998. Attrial, Wifetestified that she“used it to pay off somebillsthat | had
incurred. | don’t recall now what it —what they were” However, no documents or other evidence
were introduced to show the purpose of the debt.

The Court of Appealsaffirmed the judgment of thetrial court. Husband filed for permission
to appeal to this Court and permission was granted.

Standard of Review

Defining marital debt and determining what factors should guide the allocation of marital
debt are questions of law. Wereview questions of law de novo with no presumption of correctness.
Union Carbide Corp. v. Huddleston, 854 S.\W.2d 87, 91 (Tenn. 1993). Our review of findings of fact
is de novo upon the record, with a presumption of correctness, unless the evidence preponderates
otherwise. Tenn. R. App. P. 13(d); Hass v. Knighton, 676 S.W.2d 554, 555 (Tenn. 1984).

Analysis

The Court of Appealsrelied upon Mondelli v. Howard, 780 SW.2d 769 (Tenn. Ct. App.
1989), for guidance in identifying and allocating marital debt. The Mondelli opinion stated that
“[i]n dual property jurisdictions like Tennessee, the courts also distinguish between marital and
separate debts and divide only the marital debts.... Marital debts are those debts incurred during
the marriage for the joint benefit of the parties,... or the acquisition of marital property.”
Mondelli, 780 SW.2d at 773. Mondelli adopted the following factors to be used for dividing
marital debt between the divorcing spouses. (1) the debt’ s purpose; (2) which party incurred the
debt; (3) which party benefitted from incurring the debt; and (4) which party is best able to repay
the debt. Mondelli, 780 SW.2d at 773.

Applying these standards to the present case, the Court of Appeals found that “thereisno
guestion that these debts were properly classified by the trid court as marital.... While Wife's
testimony as to the purpose of the debts was somewhat vague, the trial court found that ‘[h]er
credit card debts were incurred to maintain living expenses and payment obligations.”” After
considering the four Mondelli marital debt allocation factors, the Court of Appeals held that the




evidence did not preponderate against the trial court’ s finding that Husband should be
responsible for repaying the debts.

After carefully considering the matter, we reject the Mondelli analysis to the extent that it
requires atria court to engagein a preliminary determination of whether debt incurred during a
marriage is marital or separate based on a*“joint benefit” test. We believe that such atest would
create substantial confusion and difficulty in determining what debts would meet the standard.
For example, if one spouse incurs debt during the marriage to purchase a new automobile, would
the purchase be for the joint benefit of both parties? If the automobile was used to drive children
to school, would that change the result? The “joint benefit” test would requiretria courtsto go
through a difficult and unnecessary inquiry, and we decline to adopt it.

“Marital debt” is not defined by any Tennessee statute and has never before been defined
by this Court. However, marital debts are subject to equitable division in the same manner as
marital property. Cutsinger v. Cutsinger, 917 SW.2d 238, 243 (Tenn. Ct. App. 1995); Mondelli,
780 SW.2d at 773. We take this opportunity to define “marital debt” consistent with the
definition of “marital property” in Tennessee. “Marital property” is defined by statute as “all real
and personal property, both tangible and intangible, acquired by either or both spouses during the
course of the marriage up to the date of thefinal divorce hearing and owned by either or both
spouses as of the date of filing acomplaint for divorce....” Tenn. Code Ann. 8 36-4-121(b)(1)(A)
(2001). We now hold that “marital debts’ are all debtsincurred by either or both spouses during
the course of the marriage up to the date of the final divorce hearing.

Other jurisdictions, such as Montana and Missouri, have used a similar approach -
developing a bright-line definition of marital debt by referencing the state’ s definition of marital
property. For example, in In re Marriage of Scoffield, the Montana Supreme Court began its
discussion of marital debt by examining Montand s definition of marital property, which
“includes property acquired by either party during the marriage.” In re Marriage of Scoffield, 852
P.2d 664, 667 (Mont. 1993). It then defined marital debt as “all debt incurred by either party
during the marriage.” 1d. The debts at issue were incurred to support Wife's children from
another marriage, and were held to be marital debts. The Missouri courts have likewise relied
upon the state’ s definition of marital property, “all property acquired by either spouse subsequent
to the marriage,” to define marital debt as “ debt incurred subsequent to the marriage.” Inre
Marriage of Welch, 795 SW.2d 640, 643 (Mo. Ct. App. 1990).

Accordingly, the debts incurred by Wife in the present case are marital because they were
incurred during the course of the marriage. Unless a court has made provisions for the
distribution of property in a decree of legal separation, a period of separation before divorce has
no effect on the classification of debt as marital or separate.! Separated parties are still married.

1Spouses who wish to legally separate and have their property divided without divorce can do so.

Tennessee Code A nnotated § 36-4-121(b)(1)(A) (2001) provides that “[i]n the case of a complaint for legal
(continued...)



Asthetrial court in this case stated, “[t]hey cannot be both married and divorced. Courts should
not concern themselves with the type of living arrangements chosen by adult parties to the
union.” These parties chose to reman married for many years although they lived apart and did
not seek alegal separation. The debts they incurred during that time remain marital just as the
property they acquired during that time remains marital.

Having determined that these are marital debts, we next consider how the debts should be
allocated between Husband and Wife. Tennessee courts should use the four factorslisted in
Mondelli as guidelinesin the equitable distribution of marital debt: (1) the debt’s purpose; (2)
which party incurred the debt; (3) which party benefitted from incurring the debt; and (4) which
party is best able to repay the debt. Mondelli, 780 S.W.2d a& 773. A careful application of these
factors will insure the fairest possble allocation of debt. It will also protect the spouse who did
not incur the debt from bearing responsibility for debts that are the result of personal excesses of
the other spouse.

Therecord in this case is deficient with respect to two of the Mondelli factors. Whileitis
clear that Wife incurred the debts and that Husband is the party best able to repay the debts, there
is not sufficient evidence in the record indicating the purpose of the debts or who benefitted from
incurring the debt. Thus, we remand this case to the trial court to determine how the marital
debts are to be allocated between these parties. In making this determination, the trial court
should be guided by the Mondelli factors and should require the parties to present more evidence
relevant to the factors set out above. We note that the trial court has broad discretion and should
do equity in alocating debt as one part of the overall distribution of marital property. Because
the relevant financial liabilities of each of the parties is one of many relevant factors for the court
to consider in making an equitable division of marital property, on remand the trid court should
reconsider its equitable distribution of the parties’ marital property. See Tenn. Code Ann. § 36-
4-121(c)(2).

Conclusion

We hold that all debtsincurred by ether or both spouses during the course of the
marriage up to the date of the final divorce hearing are properly classified as marital debts.
Accordingly, the debts incurred by Wife in this case are marital debts. In dlocating marital
debts, courts should apply the four Mondelli factors. Because the record in this case contains

1(. ..continued)

separation, the court may make a final disposition of the marital property either at the time of entering an order of
legal separation or at the time of entering a final divorce decree, if any. If the marital property is divided as part of
the order of legal separation, any property acquired by a spouse thereafter is deemed separate property of that
spouse.” Because we have defined marital debt to correspond with the statutory definition of marital property, it
follows that debt is separate if itisincurred after an order of legal separation that includes a final property division.
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insufficient proof relevant to two of the four Mondelli factors, this case is remanded to the trial
court for allocation of the marital debts, consistent with this opinion. The costs of this appeal are
assessed against Mr. Alford.

FRANK F. DROWOTA, III, CHIEF JUSTICE



