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We havethis case on direct appeal, pursuant to Tennessee Supreme Court Rule 9, section 1.3, from
the judgment of the circuit court approving the order of a hearing committee of the Board of
Professional Responsibility that suspended CharlesF. Galbreath, the appellant, from the practice of
law for athirty-day period. Thecircuit court essentially adopted the findings of fact and conclusions
of law entered by the hearing committee. Galbreath does not contest those factual findings but
arguesthat the sanction imposed is excessive. Upon review of therecord and applicable authority,
we conclude that the thirty-day suspension is appropriate. Accordingly, we affirm the judgment of
the circuit court.
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OPINION
|. Factsand Procedural History

On October 7, 1947, the Tennessee Board of Law Examinerslicensed CharlesF. Galbreath,

and he has been actively engaged in thelegal profession from that date to the present. Beforeusare

two disciplinay complaints lodged againg Galbreath by chancellors of the Chancery Court for
Davidson County. Thefirgt complaint, which wasinitiated by Chancellor IrvinH. Kilcrease, Jr., on



May 20, 1998, involved threatening letters sent by Galbreath to judges.! The second complaint, filed
by Chancellor Ellen Hobbs Lyle on October 15, 1999, arase from an incident in which Galbreath,
in open court, referred to Lyle as “honey.”

Even though Galbreath does not contest the factud basis of ether complaint, we think it
necessary to chronicle the facts of each and to summarize the findings of the hearing committee so
asto provide an appropriate context for our discussion.

A. TheKilcrease Complaint

Irvin H. Kilcrease, Jr., Chancellor, Chancery Court of Davidson County, presided in acase
filed against Galbreath and his wife for breach of contract; they filed an answer and counterclaim.?
Ruling that the counterclaim had no merit and should not proceed, Kilcrease entered an order
dismissing it with pregjudice. As counsel of record, Galbreath sought reconsideration of the
dismissal.’ Subsequently, Kilcrease entered an additional order characterizing the counterclaim as
“frivolous” and in violation of Rule 11 of the Tennessee Rules of Civil Procedure* As a
consequence, Kilcrease awarded judgment against Galbreath and hiswifefor $2,500 in favor of the
counterdefendant. After unsuccessful attemptsto persuadeKilcreaseto vacatetheRule 11 sanction,
Galbreath sought Kilcrease' s recusal.

On December 23, 1996, Galbreath wrote a letter to Marietta Shipley, Judge of the Second
Circuit Court of Davidson County, praising her recusal from a case in which he had represented one
of the parties.® He sent acopy of theletter to Kilcrease and to all other Davidson County trial judges
aswell. Galbreath doesnot disputethe conclusionthat thisletter wasintended toinfluenceKilcrease
to recuse himself from the contract case then before him.

!Kilcrease’s complaintincluded an additional matter which surfaced in aletter that Gal breath sent to then Chief
Justice E. Riley Anderson. The hearing committee determined that this letter wasin violation of Tennessee Supreme
Court Rule 8, Code of Professional Responsibility (2002). Although Chief Justice Anderson never made a direct
complaint, the letter he received from Galbreath is part of the record, was considered by the hearing committee, and is
included in the committee’ s findings of fact and conclusions of law.

%At thistime, Galbreath and hiswife were represented by Gerald Burkett, Esq.
®From this point forward, Galbreath represented himself and his wife.

“The order fromKilcrease does not specify which section of Rule 11 of the Tennessee Rules of Civil Procedure
Galbreath violated.

The case was Willie Louise Ridley v. Correction Corporation of America, Davidson County Circuit No. 96C-
4434. After initially refusing to recuse herself, Shipley did recuse herself in that case after Galbreath filed a complaint
against her in the Court of the Judiciary.

-2



OnJanuary 13, 1997, Galbreath wrote al etter to Kil crease expressing concern tha Kilcrease
had doubted Galbreah's trustworthiness’ and asked, again, that Kilcrease recuse himself.
Additionaly, Galbreath alluded to Shipley’sinitial refusd to recuse herself and her change of mind
after Galbreath had filed acomplaint against her in the Court of the Judiciary. Moreover, Galbreath
failed to deliver a copy of thisletter to the lawyers representing the other partiesin the case.

Kilcrease entered an order on January 22, 1997, granting the plaintiff’s motion for summary
judgment and ordering Gdbreath to pay $5,450 as attorney’ sfeesto the plaintiff. Reacting to these
orders, Galbreath wrote asecond | etter to Kilcrease on February 12, 1997, in which he again stated
his perception that Kilcrease had branded Galbreath’ stestimony as untruthful. This perception led
Galbreath to demand an explanation from Kilcrease, and he insisted that Kilcrease recuse himself
in al cases in which Galbreath was or would be involved. Refusing to recuse himself, Kilcrease
entered afinal order dismissing the counterclaim in October 1997.

On December 19, 1997, Galbreath wrote al etter to then Chief Justice E. Riley Andersonand
sent copiesto counsel for the Court of the Judiciary and to Kilcrease. In addition to requesting the
Chief Justice’ spermission to bypassKilcreasein any futuresuitshemay file, Gal breath admonished
the Chief Justice and threatened him in the following specifics:

1 After chiding the Chief Justice for the Supreme Court’s failure to designate him to
presidein cases, Galbreath threatened to fileacomplaint inthe Court of the Judiciary
against the Chief Justice should the Supreme Court continue to exclude him from
designation;

2. Galbreath threatened to publish his grievances against the Chief Justice on hisradio
program’ should the Chief Justice fail to respond with a “fair approach” to the
demand; and

3. Galbreath attempted to pressure the Chief Justice to procure Kilcrease's recusd.
OnJanuary 13, 1998, Kilcreasedid recusehimself. Galbreath appealed Kilcrease’ sjudgment
regarding the counterclaim, summary judgment, and Rule 11 monetary sanctions. The Court of
Appealsaffirmed Kilcrease’ sjudgment, and this Court denied Gal breath’ sapplication for permission
to appeal. On remand, Chancellor Ellen Hobbs Lyle entered a final judgment on December 21,
1999, ng attorney’ s fees against Galbreath in the total amount of $9,413.28.
B. TheLyle Complaint

On October 4, 1999, during aregular court proceeding, Gabreath addressed Lyleas* honey.”

%W e note here that Kilcrease never made a specific finding that Galbreath had testified untruthfully or falsely.

"Galbreath was apparently the host of alocal weekly call-in radio program in which he addressed | egal topics.
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Lyle immediately recessed the proceedings. Upon their resumption, Galbreasth apologized,
explaining that it was his custom to address “nice looking women” as “honey.”

C. The Complaint Proceedings

Both Kilcrease and Lyle initiated disciplinary complaints against Galbreath. The two
complaints were duly referred to a hearing committee of the Board of Professional Responsibility
(“Board”) for consideration. Pursuant to Supreme Court Rule 9, sections 6 and 8 (2002), the three-
member hearing committee conducted an evidentiary hearing during which Galbreath testified. At
the hearing, Galbreath admitted the conduct upon which the complaints were based; he sought,
however, to cast the conduct as benign and well-intended.

Thehearing committee concluded that Gal breath’ sconduct violated several disciplinaryrules
of Tennessee Supreme Court Rule 8 (2002).2 Galbreath’ sthreethreaening letters (two to Kilcrease
and one to Chief Justice Anderson) violated Disciplinary Rule (“DR”) 1-102(1), (5) and (6).°
Galbreath’ sundignified and discourteous conduct toward Lyle violated DR 7-106(C)(6).° Lastly,
Galbreath’ s January 13, 1997, ex parte letter to Kilcrease violated DR 7-110(B)(2).* In addition,
the hearing committee found the existence of several aggravating factors, including the following:

1. Galbreath has practiced law for over 50 years and is very experienced in the
practice of law;

8The proceedings in this case are governed by the Code of Professional Responsibility previously set forth in
Rule 8 of the Tennessee Supreme Court Rules (2002). The Code was replaced on March 1, 2003, by the Rules of
Professional Conduct.

DR 1-102. Misconduct
(A) A lawyer shall not:
(1) Violate aDisciplinary Rule.

(5) Engage in conduct that is prejudicial to the administration of justice.
(6) Engage in any other conduct that adversely reflects on hisfitness to practice law.

DR 7-106. Trial Conduct
(C) In appearing in a professional capacity before atribunal, alawyer shall not:

(6) Engage in undignified or discourteous conduct which is degrading to a tribunal.

DR 7-110. Contact With Officials
(B) Inan adversary proceeding, alawyer shall not communicate, or cause another to communicate,
as to the merits of the cause with a judge or an official before whom the proceeding is pending,
except:

(2) Inwriting if the lawyer promptly delivers a copy of the writing to opposing counsel or
to the adverse party if that party isnot represented by a lawyer.

-4-



2. Galbreah has three prior disciplinary offenses;*

3. Galbreath has displayed an ongoing pattern of misconduct as evidenced by the
three threatening letters he wrote to sitting judges on separate occasions; and

4. Galbreath has refused to acknowledge the wrongful nature of his conduct.

The hearing committee found no mitigating factors and, accordingly, ordered that Galbreath’s
license be suspended for aperiod of thirty days.

Galbreath appeal ed the hearing committee’ sorder to the Circuit Court for Davidson County
pursuant to Tennessee Supreme Court Rule 9, section 1.3.** The tria court adopted the hearing
committee’ s findings of fact and conclusions of law.* The trial court also approved the sanction
imposed by the hearing committee-the thirty-day suspension—and entered it asthe judgment. Asis
provided by Tennessee Supreme Court Rule9, section 1.3, Galbreath apped ed directly to thisCouirt.

[I. Standard of Review

Tennessee Supreme Court Rule 9, section 1.3 providesthat aparty may apped the judgment
of the circuit or chancery court directly to the Supreme Court. When rendering a decision on the
appeal, the Supreme Court reviews the transcript of the record from the chancery or circuit court,
which includes the transcript of evidence before the hearing committee. Tenn. Sup. Ct. R. 9,8 1.3.
ThisCourt’ sreview of thetrial court’ sdecision isde novo, with apresumption that thetrial court’s
findings are correct unless the preponderance of the evidenceis otherwise. Sneed v. Bd. of Prof'l
Responsihility, 37 S.W.3d 886, 890 (Tenn. 2000).

2Since 1947, Galbreath has been sanctioned by the Board several times. On November 13, 1980, the Board
issued aninformal admonition against Galbreath. On June 20, 1984, the Board issued apublic censureagainst Gal breath.
On March 24, 1992, the Board issued a private reprimand against Galbreath.

8A ccording to Tennessee Supreme Court Rule 9, section 1.3 (2002):

The respondent or the Board may have a review of the judgment of a hearing committee in the manner
provided by T.C.A. [§ 27-9-101 et seq.], except as otherwise provided herein. The review shall be on the
transcript of the evidence before the hearing committee, its findings and judgment and upon such other proof
as either party may desire to introduce. Thetrial judge shall weigh the evidence and determine the facts by
the preponderance of the proof. Either party dissatisfied with the decree of the circuit or chancery court may
prosecute an appeal direct to the Supreme Court where the cause shall be heard upon the transcript of the
record from the circuit or chancery court, which shall include the transcript of evidence before the hearing
committee. Prior decisions of thisCourt holding that appeal of disciplinary proceedings must betaken to the
Court of Appeals because T.C.A. [§ 16-4-108] so requires are expressly overruled.

MKilcrease testified at the circuit court proceedings that he had construed Galbreath’s letters as containing
threats.
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[l. Analysis

The crux of Gdbreath’ s apped is his contention that the thirty-day suspension isexcessive,
and he suggests that public censure!® would be amore appropriate sanction for two reasons. First,
he contends that his actions did not harm anyone; second, he asserts that the hearing committee
failed to apply the following mitigating factors. (1) he has already been sanctioned for his Rule 11
violation by the court in which theconduct took place; (2) he hasarecord of improving thejudiciary
and practice of law; and (3) other attorneys have received less severe sanctions for more serious
offenses.

In support of the thirty-day suspension, the Board cites the presence of aggravating factors
noted above, the absence of mitigating factors, and the entirerecord. Thus, our task isto review the
record anew to determine whether the thirty-day suspension is supported by a preponderance of the
evidence.

Beforeaddressing Galbreath’ scontentions, perhgpsabrief statement of the Supreme Court’s
authority indisciplinary proceedingswill be contextually helpful. The Court maintainsdisciplinary
authority over attorneys admitted to practice law in the state of Tennessee. Tenn. Sup. Ct. R. 9, §
1.1 (2003). It iswell settled that the Supreme Court has the “essential and fundamental right to
prescribe and administer rules pertaining to the licensing and admission of attorneys.” InreBurson,
909 SW.2d 768, 773 (Tenn. 1995).

We now address Galbreath’ s contention that the thirty-day suspension is excessive, and we
consider his assertion that his actions did not harm anyone. It istrue, generally speaking, that the
disciplinary rules are indeed designed for the protection of clients and the public. But this
responsibilityisnot exclusive. Thereexistsanother duty, broader perhaps, that commandsthisCourt
to preserve and defend thejudicial process and those to whom its administration is entrusted. See
Tenn. Sup. Ct. R. 8, DR 1-102(A) (2002); see also American Bar Association, Standards for
Imposing L awyer Sanctions7 (1986). Inthisregard, wenotethat in the context of lawyer discipline,
the American Bar Association defines“injury” as“harm to a client, the public, the legal system or
the profession which results from alawyer’ s misconduct.” American Bar Associdion, Standards
for Imposing Lawyer Sanctions 7 (1986).

Galbreath, dissatisfied with Kilcrease' srulings, began acal culated campaign, through threats
and intimidation, to force Kilcrease' srecusal. This effort included sending two threatening letters

Bpublic censureis an available sanction. Tenn. Sup. Ct.R. 9, §4.4 (2002). According to Supreme Court Rule
9, section 8.1, the Board shall review the Disciplinary Counsel’s recommendation to censure an attorney publicly; the
respondent-attorney may not appeal the Board’s decision but may request a formal hearing. Id. It appears that the
Supreme Court only reviews the sanction of public censureif thereis an appeal from the hearing committee’s decision
pursuant to Supreme Court Rule 9, section 1.3.
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to Kilcrease and a threatening letter to Chief Justice Anderson intended to exert pressure on
Kilcreaseto recuse himself.® Galbreath, in hismanifold effortsto forceajudicial officer away from
hisofficia duty, clearly attempted to subvert thelega processto hiswill. Inso doing, Galbreath has
inflicted grievous injury upon the judicial process and upon Kilcrease as a judicial officer. The
injury caused by this conduct alone justifies suspension.

The incident in which Galbreath referred to Lyle as “honey” underscores Galbreath’ s lack
of respect for the judicial office and its processes. Such conduct alone justifies some type of
discipline.

Perhaps most egregious was Galbreath’ s conduct toward the Chief Justice. In one chapter
of acontinuing saga'’ of Galbreath’ sattemptsto force Chief Justice Anderson to assign himjudicial
duties, Galbreath suggested that if the Chief Justice did not assign him as requested, he would file
a complaint against the Chief Justice and discuss the matter during a radio talk show of which
Galbreath was the host. Galbreath’s use of threats and intimidation designed to force the Chief
Justice to perform a purely discretionary act evinces a persistent resolve to undermine and to bend
thejustice systemto hiswill. Inso doing, he hasinflicted grievousinjury upon the judicial process
and upon the office of the Chief Justice. The injury caused by this conduct alone justifies
suspension.

Galbreasth next argues that certain mitigating factors apply. Even though the hearing
committeerejected the mitigating factors suggested by Gal brezath, we shal consider and discusstheir
application. First, Galbreath contends that the sanction should be reduced because Kilcrease and
Lyle had already sanctioned him for his violation of Rule 11 of the Tennessee Rules of Civil
Procedure. Asauthority, he cites Patty v. Board of Professional Responsibility, 90 S.W.3d 641, 645
(Tenn. 2002), for the proposition tha the Court should consider other monetary sanctions already
imposed by thelower courts and thereby reducetheBoard’ ssanctions. In Patty, the Board originally
recommended aone-year suspension, and upon review, the chancery court reduced it to sixty-days.
Id. On apped, weincreased it to four months because the attorney had already been sanctioned (in
the form of monetary damages) by the courts in which the conduct occurred. |d. at 645-46.
However, the Patty case is distinguishable from the case before us. Patty’ s disciplinary violations
directly resulted from hisfiling of two frivolous lawsuits; therefore, the Court properly considered
monetary sanctions already imposed when determining additional sanctions such assuspension. 1d.

%W e note that while filing a motion to recuse is within Gal breath’ s rights, his use of threats and intimidation
is not.

YGalbreath has filed at least three lawsuits in federal court against current and former chief justices of the
Tennessee Supreme Court for their alleged failure to appoint Galbreath to sit asaretired judge. Each of these suits has
been dismissed. See Tenn. ex rel. Galbreath v. Drowota, No. 3:02-0330 (M.D. Tenn. Jan. 14, 2003); Galbreath v.
Anderson, et al., No. 3:00-0337 (M.D. Tenn. May 22, 2001); Galbreath v. Birch, et al., No. 3:96-1154,1997 WL
1038822 (M .D. Tenn. July 24, 1997), aff d, 162 F.3d 1161 (table), 1998 WL 552752 (6™ Cir. 1998).
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at 644. Incontrast, Galbreath’ sdisciplinary violationsare only tangentially related to hisinitid Rule
11 violation. Galbreath is being disciplined for his threatening letters sent to two judges, his
inappropriate comment to a judge during a hearing, and an ex parte communication.’* He is not
being disciplined for aRule 11 violation. Therefore, any fee or fine Galbreath was ordered to pay
because of his Rule 11 violation has no bearing on the sanction imposed in this case.

Next, Galbreath offersin mitigation his “record of improving the judiciary and practice of
law.” Indeed, as a lawyer, public defender, legislator, and judge, Galbreath has done much to
advance the administration of justice. His contributions include the sponsorship and support of
innovative legislation which created the Court of Criminal Appeals,™ provided the mechanism by
which accused personscould waivejurytrial,? ensured that indigent accused personsreceive atrial
transcript without costs,”* and guaranteed the right of an arrestee to make a telephone call before
being “booked.”?* Galbreah, however, has dso been disciplined on three prior occasions.”
Therefore, on balance, his contributions to the improvement of justice are diminished by his prior
disciplinary sanctions.

Galbreath also suggeststhat hislong years of practice should mitigate the sanction imposed.
As noted below, the hearing committee found this very factor to bean aggravator. Obviously, long
yearsof practicewithout disciplinewould tend to mitigate. Onthe other hand, long yearsof practice
with severd disciplinary sanctions would tend to have the opposite effect. In any event, thisfactor
Is not significant in mitigation.

The last mitigating factor Galbreath offersis his bare assertion that “other cases involving
more serious offenses with prior admonitions that injured others merited less severe sanction than
suspension.” Galbreath has not cited us to any case and we have found none in support of this
assertion.

Finally, in determining the appropriate sanction, we have considered the following
aggravating factors found by the hearing committee and adopted by thetrial court: (1) Galbreath’s

®Galbreath sent an ex parteletter to Kilcrease which the hearing committee and thecircuit court found viol ated
Tennessee Supreme Court Rule 8, DR 7-110(B)(2). Galbreath does not dispute this finding.

1967 Tenn. Pub. Acts ch. 226, § 1 (codified as Tenn. Code Ann. § 16-5-101 (2003)).

2Tenn. Code Ann. § 40-2504 (repealed) (codified and amended as Tenn. R. Crim. P. 23 (2003)).
211965 Tenn. Pub. Acts ch. 221, § 12 (codified as Tenn. Code Ann. § 40-14-312 (2003)).

221965 Tenn. Pub. Acts ch. 298, § 1 (codified as Tenn. Code Ann. § 40-7-106 (2003)).

#gee supra note 12.



three prior disciplinary offenses; (2) Gabreath’' s substantial experience in the practice of law; and
(3) Galbreath’'s refusal to acknowledge the wrongful nature of his conduct, which the hearing
committee considered to be the most egregious aggravating factor. We conclude that the record
supports the presence of these aggravating factors and the absence of any sgnificant mitigating
factors.

IV. Conclusion

A thorough consideration of Galbreath’ sconduct together with the attendant aggravating and
mitigating factorsoffered convincesthisCourt that thethirty-day suspension of Gal breath’ sprivilege
to practice law is gppropriate. Accordingly, the judgment of the circuit court is affirmed. The
suspension shall begin pursuant to Supreme Court Rule 9, section 18, and Galbreath shall fully
comply with al applicable provisions thereunder. Costs are taxed against the appellant for which
execution shall issue, if necessary.

ADOLPHO A. BIRCH, JR., JUSTICE



