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|. Facts and Procedural History
On June 6, 1986, the petitioner, Roger L. Hickman, pleaded guilty in the Knox County
General Sessions Court to possession of marijuana and received aten-day suspended sentence and
afifty dollar fine. The certified copy of the judgment does not indicate whether Hickman was
represented by counsel or waived his right to counsel that day.

Almost sixteen years|ater, on February 25, 2002, Hickman, by and through counsel, filed a
habeas corpus petition in the Knox County Criminal Court challenging the validity of his 1986
conviction. Hickman’s petition asserted that the 1986 conviction was void because the judgment
did not affirmatively recite whether Hickman was represented by counsel or waived counsel. The
petition sought to set aside the 1986 conviction “so [that] it may not be considered inacasein U.S.
District Court.” Finding that the groundsalleged, if true, rendered the conviction voidable, not void,
thetrial court dismissed the habeas corpus petition. Alternatively, thetrial court concluded that, if
treated as a petition for post-conviction relief, the petition was time-barred by the statute of
limitations.

Hickman appealed, and in asplit decision, the Court of Criminal Appeals affirmed thetrial
court’s judgment. Emphasizing that the ten-day suspended sentence on the 1986 conviction had
expired long before the habeas corpus petition wasfiled, the majority concluded that Hickman was
not “imprisoned or restrained of hisliberty” and therefore was not entitled to habeas corpusrelief.
The majority also pointed out that Hickman’s petition failed to comply with the statutory form and
failed to provide statutorily mandated information. See Tenn. Code Ann. § 29-21-107 (2000).
Finally, in afootnote, the majority indicated that if the defendant is presently in federal custody, as
he alleged in another case attacking his 1986 conviction, then he is barred from obtaining habeas
corpus relief by Tennessee Code Annotated section 29-21-102, which provides that “[p]ersons
committed or detained by virtue of processissued by acourt of the United States, or ajudge thereof
... arenot entitled to the benefits of thiswrit.”

Wegranted thedefendant’ sapplication for permissionto appeal and now affirm thejudgment
of the lower courts dismissing the habeas corpus petition.

[I. Standard of Review
The determination of whether habeas corpus relief should be granted is a question of law.
McLaney v. Bdl, 59 SW.3d 90, 92 (Tenn. 2001). Accordingly, our review is de novo with no
presumption of correctness accorded to the courts below. 1d.

[I1. Analysis
In Tennessee, two distinct procedural avenues are available to collaterally attack a final

judgment in a criminal case -- habeas corpus and post-conviction petitions. Taylor v. State, 995
SW.2d 78, 83 (Tenn. 1999); Potts v. State, 833 SW.2d 60, 62 (Tenn. 1992). The right to seek




habeas corpus relief is guaranteed by article |, section 15 of the Tennessee Constitution.! The
procedures governing habeas corpus petitions are codified at Tennessee Code Annotated sections
29-21-101 through 29-21-130. This Court has previously acknowledged that “the procedural
provisionsof the habeas corpus statutes are mandatory and must befollowed scrupulously.” Archer
v. State, 851 SW.2d 157, 165 (Tenn. 1993) (citing Bateman v. Smith, 194 S.\W.2d 336, 337 (1946)).
Although there is no habeas corpus statute of limitations, the grounds upon which habeas corpus
relief will be granted are narrow. Dixon v. Holland, 70 SW.3d 33, 36 (Tenn. 2002); See State v.
Ritchie, 20 S.W.3d 624, 630 (Tenn. 2000); Archer, 851 SW.2d at 164. Habeas corpus relief is
proper only if the petition establishes that the challenged judgment is void, as opposed to merely
voidable. Taylor, 995 S\W.2d at 83; Potts, 833 SW.2d at 62. A judgment isvoid “only when ‘[i]t
appears upon the face of the judgment or the record of the proceedings upon which the judgment is
rendered’ that aconvicting court waswithout jurisdiction or authority to sentenceadefendant, or that
adefendant’ s sentence of imprisonment or other restraint has expired.” Ritchie, 20 S.W.3d at 630
(quoting Archer, 851 SW.2d at 164 (quoting State v. Galloway, 45 Tenn. (5 Cold.) 326, 336-37
(1868)). Furthermore, a sentence “imposed in direct contravention of a statute . . . is void and
illega.” Stephensonv. Carlton, 28 S.W.3d 910, 911 (Tenn. 2000). When the habeas corpus petition
failsto demonstrate that the judgment isvoid, atrial court may properly dismiss the petition without
ahearing. Tenn. Code Ann. § 29-21-109 (2000); Dixon, 70 S.W.3d at 36.

A petition for post-conviction relief is the procedural avenue for attacking voidable
judgments. Taylor, 995 SW.2d at 83; State v. McClintock, 732 SW.2d 268, 272 (Tenn. 1987).
Recognizing the narrow scope of habeas corpus relief, in 1967 the Tennessee General Assembly
enacted the Post-Conviction Procedures Act.? Post-conviction petitioners, unlike habeas corpus
petitioners, may challenge convictions or sentences that are either void or voidable because of the
abridgment of constitutional rights. Tenn. Code Ann. § 40-30-103 (2003); Taylor, 995 SW.2d at
83; Potts, 833 SW.2d at 62. “A voidable conviction or sentence is onewhichisfacially valid and
requires the introduction of proof beyond the face of the record or judgment to establish its
invalidity.” Taylor, 995 S.W.2d at 83 (citing Dykesv. Compton, 978 S.W.2d 528, 529 (Tenn. 1998);
Archer, 851 SW.2d at 161-64). A one-year statute of limitations applies to post-conviction
petitions. Tenn. Code Ann. § 40-30-102 (2003). Having briefly reviewed these distinct procedural
avenues, we will address the issues raised in this appeal .

A. Procedural Requirementsfor Petition for Writ of Habeas Corpus
Tennessee Code Annotated section 29-21-107(a) providesthat habeas corpus petitions must
be signed and verified by affidavit. This statute further requires the petition to state:

Article I, section 15 of the Tennessee Constitution provides that “the privilege of the writ of Habeas
Corpus shall not be suspended, unless when in case of rebellion or invasion, the General Assembly shall declare the
public safety requiresit.”

zsie 1967 Tenn. Pub. Acts ch. 310. The 1967 Act was amended in its entirety in 1995 by the General

Assembly, See 1995 Tenn. Pub. Acts. ch. 207, 81, and is now codified at Tennessee Code Annotated sections 40-
30-101 through 40-30-122.
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(1) That the person in whose behalf the writ is sought, is illegally restrained of
liberty, and the person by whom and place where restrained, mentioning the name of
such person, if known, and, if unknown, describing the person with as much
particularity as practicable;

(2) The cause or pretense of such restraint according to the best information of the
applicant, and if it be by virtue of any legal process, acopy thereof shall be annexed,
or a satisfactory reason given for its absence;

(3) That the legality of the restraint has not already been adjudged upon a prior
proceeding of the same character, to the best of the applicant'sknowledge and belief;
and

(4) Thatitisfirst application for thewrit, or, if aprevious application has been made,
a copy of the petition and proceedings thereon shall be produced, or satisfactory
reasons be given for the failure so to do.

Tenn. Code Ann. § 29-21-107(b) (2000). Hickman’ s petition failed to comply with thisstatute. The
petition, prepared and filed by counsal on Hickman’s behalf, statesin its entirety as follows:

Comes the Petitioner, Roger L. Hickman, by and through counsel, Douglas
A. Trant, to petition for awrit of habeas corpus concerning his conviction in the
Knox County Sessions Court for Knox County, Tennesseein case number 72333 G
wherein hewas convicted of simple possession of marijuana. A certified copy of the
conviction is attached and is void on its face because the conviction does not state
that he had counsel nor did he waive counsel. Waiver of the constitutional right of
counsel cannot be presumed from a silent record. Burgett v. Texas, 389 U.S. 1009,
88 S.Ct. 258, 19 L.Ed. 2d 319 (1967) and Badassar v. lllinais, 446 U.S. 222, 100
S.Ct. 1585, 64 L.Ed. 2d 169 (1980).

Asthe Court of Criminal Appealsnoted, Hickman’s petition was not verified by affidavit, failed to
name the restraining authority and the place of restraint, failed to state whether the legality of the
restraint had been previously adjudicated, and failed to state whether previous applications for the
writ had been made. However, the State did not move to dismissthe petition for failure to comply
with Code section 107, nor did the trial court dismiss the petition for procedural noncompliance.

As previously explained, the procedura requirements of the habeas corpus statutes “are
mandatory and must be followed scrupulously.” Archer, 851 SW.2d at 165; Bateman, 194 SW.2d
at 337. A habeas corpus court may properly choose to dismiss a petition for failing to comply with



the statutory procedural requirements; however, dismissal isnot required.® The habeas corpus court
may instead choose to afford the petitioner an opportunity to comply with the procedural
requirements, or the habeas corpus court may choose to adjudicate the petition on its merits. See
Tenn. Code Ann. §29-21-109 (2000) (“If, from the showing of the petitioner, the plaintiff would not
be entitled to any relief, the writ may be refused, the reasons for such refusal being briefly endorsed
upon the petition, or appended thereto.”) (emphasis added).

In this case, the State did not move to dismiss Hickman's petition for procedural
noncompliance even though it was prepared and filed by counsel. Likewise, thetria court choseto
adjudicate the petition on its merits and certainly acted within its discretion in doing so. Thus, we
decline to base our decision to dismiss the petition upon the petitioner’ s failure to comply with the
statutory procedure and will instead consider the petition on its merits

B. Restraint of Liberty
Hickman argues that the lower courts erred in concluding that he is not entitled to habeas
corpusrelief because heis neither “imprisoned” nor “restrained of liberty” by his 1986 conviction.
Hickman asserts that the use of his 1986 conviction to enhance his federa sentence restrains his
liberty. We disagree.

Tennessee Code Annotated section 29-21-101 (2003), providesthat “[a] ny personimprisoned
or restrained of liberty, under any pretense whatsoever, . . . may prosecute awrit of habeas corpus,
to inquireinto the cause of such imprisonment and restraint” (emphasis added.) The statute does
not definetheterms*“imprisoned” and “restrained of liberty.” When construing statutes, this Court
ascertains and effectuates legidative intent. Dixon, 70 SW.3d at 37. Legidlative intent isderived
from the plain and ordinary meaning of the statutory language. Id. When the meaning of the
languageisunclear, the entire statutory scheme must be examined to determinelegidlativeintent and
purpose. Id. Theordinary meaning of theterm “imprisoned” isclear. To“imprison” is“to confine
(aperson) in prison.” Black’s Law Dictionary 760 (7th ed. 1999). Plainly, then, “imprisoned” in
this statute refers to actua physical confinement or detention.

Unlike “imprisonment,” the meaning of “restrained of liberty” is not limited to physical
confinement or detention. The United States Supreme Court has stated: “History, usage, and

Ssie State ex rel. Goss V. Heer, 413 S.W.2d 688, 693 (1967) (stating that “it is proper to dismiss a petition
when the petitioner fails to comply with the mandatory provisions of the [the statute]”); Johnson v. Russell, 404
S.W.2d 471, 473 (1966) (“Therefore, purely for this technical reason [failure to annex a copy of the legal process or
judgment] the petition for habeas corpus should be denied . . . .”); State ex rel Reed v. Heer, 403 S.W.2d 310, 313
(1966) (noting that the petitioner had failed to comply with the mandatory provisions of the statute, but resolving the
case on the merits); State ex rel. Wood v. Johnson, 393 S.W.2d 135, 136 (1965) (stating that “the failure to comply
with [the statute] may be grounds for dismissing the petition”); State ex rel. Allen v. Johnson, 394 S.W.2d 652, 653
(1965) (stating that “the trial judge was correct in dismissing the petition for failure to comply with [the statute]”);
State ex rel. Kuntz v. Bomar, 381 S.W.2d 290, 291 (Tenn.1964) (“[T]he petition . . . did not comply with the
provisions of [the statute], and for that reason alone, it could have properly been dismissed as insufficient.”).
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precedent can leave no doubt that, besides physical imprisonment, there are other restraints on a
[person’g] liberty, restraints not shared by the public generally, which have been thought sufficient
inthe English-speaking world to support theissuance of habeas corpus.” Jonesv. Cunningham, 371
U.S. 236, 240 (1963). This Court has aso recognized that a person may be “restrained of liberty”
and entitled to seek habeas corpus relief even when not physically confined. State ex rel Dillehay
v. White, 398 SW.2d 737 (Tenn. 1966). Dillehay challenged the legality of her restraint under a
judgment committing her to the Maury County jail to work off the fine and costs imposed in her
criminal case. Id. at 738. Thetrial judge dismissed the petition but released Dillehay on her own
recognizance pending appeal ; however, the bond prohibited Dillehay from leaving Maury County.
Id. Dillehay appeded, and the State argued that, because Dillehay wasno longer physically confined
injail, her appeal was moot. Id. This Court disagreed, stating:

Although sheisnot being held in jail, sheis, nevertheless, restricted in her liberty to
Maury County pending this appeal and is subject to immediate confinement should
her appeal be dismissed. By grace of the trial judge sheis now at liberty, but upon
her violation of her confinement to Maury County she could be placed in jail again.
Habeas corpus, if otherwise proper, can reach this constructive confinement.

Id. (citing Jones v. Cunningham, 371 U.S. 236 (1963)). Thus, Dillehay stands for the proposition
that, when the challenged judgment itself imposes arestraint upon the petitioner’ sfreedom of action
or movement, the petitioner is entitled to seek habeas corpusrelief, even though the petitioner isnot
physically confined or detained. Seeaso Jones, 371 U.S. at 243 (“While petitioner’ sparol e rel eases
him from immediate physical imprisonment, it imposes conditions which significantly confineand
restrain hisfreedom . .. .”); Waesv. Whitney, 114 U.S. 564, 572 (1885) (“ There must be [either]
actua confinement or the present means of enforcing it.”); 39 Am. Jur. 2d Habeas Corpus, 8§ 17
(1999) (“Any restraint that precludes freedom of action . . . is sufficient, notwithstanding lack of
confinement inajail or prison, as, for example, arestraint that consistsin forbiddingamanto leave
the city and keeping him under the surveillance of an officer, or the restraint that exists by virtue of
the conditions of parole or probation.”)

However, when the restraint on a petitioner’s liberty is merely a collateral consequence of
the challenged judgment, habeas corpusis not an appropriate avenue for seeking relief. In Maleng
V. Cook, 490 U.S. 488 (1989), the United States Supreme explained this distinction.

The question presented by this case is whether a habeas petitioner remains “in
custody” under a conviction after the sentence imposed for it has fully expired,
merely because of the possibility that the prior conviction will be used to enhancethe
sentencesimposed for any subsequent crimes of which heis convicted. Wehold that
hedoesnot. Whilewehavevery liberally construed the*“in custody” requirement for
purposes of federal habeas, we have never extended it to the situation where ahabeas
petitioner suffersno present restraint from aconviction. Sinceamost all stateshave
habitual offender statutes, . . . acontrary ruling would mean that a petitioner whose
sentence has completely expired could nonetheless challenge the conviction for
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which it was imposed at any time on federal habeas. This would read the “in
custody” requirement out of the statute. . . .

Id. at 492. Eventhough the language of the federal habeas corpus statute differs somewhat from the
language of the Tennessee statute, we agree with Maleng's analysis on this issue. Indeed, this
anaysisisconsistent with the history and usage of the writ of habeas corpus, prior decisions of this
court, and the overall statutory scheme governing the writ of habeas corpus in Tennessee.
Accordingly, we hold that a person is not “restrained of liberty” for purposes of the habeas corpus
statute unless the challenged judgment itself imposes a restraint upon the petitioner’ s freedom of
action or movement. Use of thechallenged judgment to enhancethe sentenceimposed on aseparate
convictionisnot arestraint of liberty sufficient to permit a habeas corpus chalengeto the original
conviction long after the sentence on the original conviction has expired.’

Hickman hasnot aleged that he presently is serving theten-day suspended sentenceimposed
for his 1986 conviction in the Knox County General Sessions Court. Thus, Hickman clearly is not
“imprisoned” under the challenged judgment. Furthermore, Hickman is not “restrained of liberty”
asadirect consequence of the 1986 judgment. Indeed, the ten-day sentence has long ago expired,
and the General Sessions judgment does not impose any further restraint upon his physical
movement or action. Although this 1986 conviction may have been used to enhance a federal
sentence Hickmanisserving, enhancement ismerely acollateral consequence of the 1986 judgment.®
Thus, Hickmanisnot “restrained of liberty” for purposes of the habeas corpus statute. Furthermore,
as explained below, the tria court correctly held that Hickman’s 1986 judgment is not void on its
face

C.Void or Voidable
Hickman’ s petition alleges that the 1986 judgment is void because it does not affirmatively
indicate that he was represented by counsel or that he waived his right to counsel when he pleaded

‘We note, as did the Court of Criminal Appeals, that the language “imprisoned or restrained of liberty” used
in Tennessee Code Annotated section 29-21-101 (2000), the habeas corpus statute, is not co-extensive with the
“person in custody” language of Tennessee Code Annotated section 40-30-102 (2003) of the Post-Conviction
Procedure Act. Thelanguage “in custody” has long been broadly construed to permit persons to collaterally
challenge, by means of a post-conviction petition, a judgment of conviction that later may be used to enhance a
sentence on another conviction. Such challenges have been allowed even if the sentence on the challenged
conviction has been served or has expired at the time the post-conviction petition is filed. See McCraw v. State, 551
S.W.2d 692, 694 (Tenn. 1977); Albert v. State, 813 S.W.2d 426, 427 (Tenn. 1991). Accordingly, Hickman may be
“in custody” for purposes of the Post-Conviction Procedures Act, but he is neither “imprisoned” nor “restrained of
liberty” for purposes of seeking habeas corpus relief.

®Because Hickman's petition does not indicate his place of confinement and because this case may be
resolved on other grounds, we need not consider whether the Court of Criminal Appeals erred by implying in a
footnote that Tennessee Code Annotated section 29-21-102 precludes persons in federal custody from seeking
habeas corpus relief from Tennessee judgments.



guilty to misdemeanor possession of marijuana. The State respondsthat thejudgment isnot facially
invalid because the judgment does not show that the convicting court was without jurisdiction or
authority to accept the plea and to sentence the defendant. We agree with the State.

As previoudly indicated, “the grounds upon which habeas corpus relief will be granted are
narrow.” Dixon, 70 SW.3d at 36. Habeas corpusisavehiclefor attacking ajudgment that isvoid
onitsface. Ritchie, 20 SW.3d at 630. “‘[A] void judgment isoneinwhich thejudgment isfacially
invalid because the court lacked jurisdiction or authority to render the judgment or because the
defendant’ s sentence has expired.’” Id. (quoting Taylor, 995 SW.2d at 83). In contrast, avoidable
judgment “is facially valid and requires the introduction of proof beyond the face of the record or
judgment to establish its invalidity.” Id. at 633. Thus, “[i]n &l cases where a petitioner must
introduce proof beyond the record to establish the invalidity of his conviction, then that conviction
by definitionismerely voidable, and a Tennessee court cannot issue the writ of habeas corpus under
such circumstances.” Ritchie, 20 S\W.3d at 633.

Thejudgment in thiscaseisnot facially invalid because the judgment does not show that the
convicting court was without jurisdiction or authority to accept the plea and to sentence Hickman.
The copy of the judgment attached to Hickman’s petition demonstrates that the General Sessions
Court had both subject matter and persona jurisdiction. The warrant charged Hickman with
possession of marijuanaon May 5, 1986, amisdemeanor offense® over which the General Sessions
Court had subject matter jurisdiction.” Because the General Sessions Court is a court of limited
jurisdiction,? jurisdictional facts must affirmatively appear upon therecord. SeeRitchie, 20S.W.3d
at 631n.14; McClintock, 732 SW.2d at 270-71. Here, those facts appear: the warrant reflects that
Hickman entered awritten guilty plea, requested atrial on the meritsin General Sessions Court, and
expressly waived his right to indictment, presentment, grand jury investigation, and jury tria.
Because the judgment plainly states the essential facts establishing the court’s jurisdiction, the
judgment is entitled to a presumption of regularity. 1d.

The judgment’ s silence as to whether the petitioner was represented by counsel or waived
the right to counsel does not defeat the presumption of regularity and render the judgment void.’
Prior decisionsof thisCourt clearly indicatethat the presumption of regularity appliesunlessadefect
appearson theface of thejudgment. For example, inMcClintock, this Court noted that, aconviction
should beconsidered void onitsfacewhen " therecord affirmatively reveal[s] that the defendant had
neither been represented by counsel nor waived hisright to counsal .. ..” 723 S\W.2d at 273 (citing
Baldasar v. lllinais, 446 U.S. 222 (1980)) (emphasis added). We pointed out that the Post-

68&3 Tenn. Code Ann. § 39-6-417(b) (1982 & 1986 Supp.).
7S£3 Tenn. Code Ann. § 40-1-109 (1982 & 1986 Supp.).

88&3 Ware v. Meharry Med. College, 898 S.W.2d 181, 183-84 (Tenn. 1995).

°For purposes of this appeal, we assume without deciding that Hickman had a right to the assistance of
counsel when he pleaded guilty to a misdemeanor in 1986.
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Conviction Procedures Act isthe proper avenuefor challenging facially valid judgments. 1d. at 274.
Similarly, in Ritchie, this Court denied habeas corpusrelief and held that aconvictionisvoid onits
face only when the face of the judgment or the record of the proceedings“ clearly and indisputably”
reflects that the court of conviction lacked territoria jurisdiction. 20 SW.3d at 633. Thus, this
Court’s prior decisions stand for the proposition that a judgment is entitled to a presumption of
regularity and is not void unless a defect appears on the face of the judgment. These prior decisions
do not support Hickman’s argument that a judgment isfacialy void unless it affirmatively recites
that the defendant was represented by counsel or waived the right to counsel.

Furthermore, we have considered the cases Hickman relies upon and find them readily
distinguishable. For example, in Baldasar v. lllinais, 446 U.S. 222 (1980), the record affirmatively
reveal ed that the defendant had neither been represented by counsel nor waived theright to counsel.
Id. at 223; McClintock, 732 S.W.2d at 273 (noting thisdistinction). Similarly, in Burgett v. Texas,
389 U.S. 109 (1967), the evidence of the prior Tennessee conviction included two “records,” one
reciting that the accused appeared “‘without Counsel,”” and the other making no reference to
counsel. Id. at 112. Given these two records, one affirmatively reciting that the defendant did not
have counsel and the other silent as to whether the defendant had counsel or waived counsel, the
Supreme Court concluded that the “records of the Tennessee conviction on their face raise a
presumption that petitioner was denied his right to counsel in the Tennessee proceeding, and
therefore that his conviction wasvoid.” Id. at 114 (emphasis added). Centrally important to the
Burgett holding, then, was the affirmative statement that the defendant had appeared “without
Counsdl.” Inlight of thisfacial defect, the United States Supreme Court simply refused to presume
avaid waver of the right to counsel from the other Tennessee record, which was silent as to
counsel.

Thelimited scope of the Burgett holding was confirmed by the Supreme Court’ sdecisionin
Parke v. Raley, 506 U.S. 20 (1992). In Parke a state prisoner sought to vacate his Kentucky
sentence, arguing that the prior convictions used to enhance his sentence were not knowingly and
voluntarily entered because he had not been advised of his rights under Boykin v. Alabama, 395
U.S. 238 (1969). Certified copiesof the prior convictionsdid not affirmatively show that Raley had
been advised of his Boykin rights, and transcripts of the plea proceedings were not available. In
rejecting Raley’ s claim, the Court first distinguished Boykin, which stands for the proposition that
the government must ordinarily createarecord affirmatively showing that aguilty pleawasknowing
and voluntary, explaining:

Boykin involved direct review of aconviction allegedly based upon an uninformed
guilty plea. Respondent, however, never appealed his earlier convictions. They
became final years ago, and he now seeksto revisit the question of their validity in
aseparate recidivism proceeding. To import Boykin's presumption of invalidity into
this very different context would, in our view, improperly ignore another
presumption deeply rooted in our jurisprudence: the" presumption of regularity” that
attachestofinal judgments, even when the questioniswaiver of constitutional rights.



Parke, 506 U.S. at 29 (internal citations omitted). The Court squarely rejected Raley’sclaim that
Burgett supported “the proposition that every previous conviction used to enhance punishment is
‘presumptively void’ if waiver of [any] claimed constitutional right does not appear from the face
of the record.” Parke, 506 U.S. at 31. The Court refused to “read the decision so broadly” and
limited Burgett to its proper historical and procedural context, stating:

[a]t the time the prior conviction at issue in Burgett was entered, state criminal
defendants' federal constitutional right to counsel had not yet been recognized, and
so it was reasonabl e to presume that the defendant had not waived aright he did not
possess. . . . [T]he same cannot be said about a record that, by virtue of its
unavailability on collatera review, fails to show compliance with the well-
established Boykin requirements.

Id. at 31. The Court concluded:

Oncollatera review, wethink it defieslogicto presumefromthemereunavailability
of atranscript . . . that the defendant was not advised of hisrights. In thissituation,
Boykin does not prohibit a state court from presuming, at least initialy, that afinal
judgment of conviction offered for purposes of sentencing enhancement wasvalidly
obtained.

Id. at 30. Thus, neither Baldasar nor Burgett support Hickman’sclaim that ajudgment isvoid unless
it affirmatively recitesthat the defendant had counsel or waived counsel. TheUnited States Supreme
Court’s decision in Parke supports the opposite conclusion. See also United States v. Jones, 332
F.3d 688 (3rd Cir. 2003); United States v. Gray, 177 F.3d 86 (1st Cir. 1999); Nicely v.
Commonwealth, 490 S.E.2d 281 (Va. Ct. App. 1997). These decisions affirm the presumption of
regularity that has long been applied in habeas corpus proceedingsin Tennessee. Furthermore, our
research hasreveal ed no Tennessee habeas corpus case holding that ajudgment isvoid unlessit fails
to affirmatively recitethat the defendant had counsel or waived theright to counsel. Wealso decline
to adopt such arule and instead reaffirm the well-settled principlethat ajudgment isvoid only if the
faceof thejudgment or therecord of the proceedingsclearly reflectsthat the court lacked jurisdiction
to render the judgment or that the sentence has expired. Ritchie, 20 SW.3d at 633.

Returning to therecord in this case, we concludethat the judgment isnot void on itsfaceand
is instead entitled to the presumption of regularity. The judgment contains a blank line where
defense counsel isordinarily listed, and the pre-printed “ Waiver of Attorney” was not signed by the
defendant. Thisjudgment doesnot clearly reflect that the defendant was denied theright to counsel.
The judgment is merely silent. Additional information outside the judgment would be needed to
establish that Hickman in fact was not represented by counsel. As we previoudly stated, where
additional proof isneeded, thejudgment isat most voidable, rather than void, and a post-conviction
petition is the proper method for attacking a voidable judgment. Taylor, 995 SW.2d at 83;
McClintock, 732 SW.2d a 272. Thus, Hickman is not entitled to habeas corpus relief.
Furthermore, the trial court correctly concluded that, if viewed as a post-conviction petition,
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Hickman’s petition istime-barred by the statute of limitations. See Tenn. Code Ann. § 40-30-102
(1990) (repealed 1995); Abston v. State, 749 SW.2d 487 (Tenn. Crim. App. 1988).

V. Conclusion
For thesereasons, Hickman isnot entitled to relief on hishabeas corpusclam. Accordingly,
the judgment of the Court of Criminal Appealsis affirmed. Costs of this appeal are taxed to the
petitioner, Roger L. Hickman, for which execution may issue if necessary.

FRANK F. DROWOQOTA I,
CHIEF JUSTICE
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