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After pleading guilty to two counts of murder, petitioner filed apetition for post-conviction
relief attacking his sentences. Relief wasdenied by both thetrial court and by the Court of Criminal
Appeals. Thereafter, counsel for the petitioner neither withdrew nor filed an application for
permission to appeal in this Court. Petitioner filed multiple other pleadings, including a second
petition for post-conviction relief seeking a delayed appeal to this Court from the judgment of the
Court of Criminal Appeals dismissing his first petition for post-conviction relief. The Court of
Criminal Appeals granted an evidentiary hearing on the second petition for post-conviction relief,
at which the trial court held that the petitioner had been denied due process by the actions of his
counsel in failing to either withdraw or file an application for permission to appea after the Court
of Criminal Appeals decision of the first petition. The Court of Criminal Appeals agreed. We
reverse the decision of the Court of Crimina Appeals, holding that because there is no right to
effective assistance of counsel in post-conviction proceedings, and because the petitioner was
afforded afull evidentiary hearing and full review in hisfirst-tier post-conviction appeal, therewas
no due process violation.

Tenn. R. App. P. 11 Permission to Appeal;
Judgment of the Court of Criminal Appealsis Reversed

WiLLIAM M. BARKER, J., delivered the opinion of the court, in which FRaANK F. DrRowoOTA, 11, C.J.,
and E. RILEY ANDERSON, ADOLPHO A. BIRCH, Jr., and JANICE M. HOLDER, JJ., joined.

Julie A. Hall, Columbus, Ohio, for the appellant, Anthony Jerome Stokes.

Paul G. Summers, Attorney General & Reporter; Michael E. Moore, Solicitor Genera; and Angele
M. Gregory, Assistant Attorney General, for the appellee, State of Tennessee.
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OPINION
BACKGROUND

On June 15, 1995, the petitioner, Anthony Stokes, pleaded guilty to one count of first degree
murder and one count of second degree murder. The trial court imposed a sentence of thirty-five
years for the second degree murder and a life sentence for the first degree murder. There was no
direct appeal of the convictions or sentences.

Stokes filed a petition for post-conviction relief, contending that his guilty pleas were not
entered knowingly or voluntarily, that his initial arrest was unlawful, and that certain evidence
should have been suppressed. The tria court denied relief, and the Court of Criminal Appeals
affirmed. Following the opinion of the Court of Criminal Appeals, counsel for the petitioner neither
withdrew nor filed an application for permission to appeal in this Court.

On July 29, 1999, three months after the Court of Criminal Appeals had affirmed the
dismissal of his post-conviction petition, Stokes filed a pro se motion asking that he be allowed to
proceed pro seor that he be appointed new counsel, and he also requested that a copy of the opinion
of the Court of Criminal Appeals be sent to him upon filing. The Court of Criminal Appeasdenied
hismotion on August 3, 1999, reasoning that because the mandate had been i ssued on June 30, 1999,
the court was without jurisdiction to grant the relief requested. Stokes then filed a motion on
September 1, 1999, asking the Court of Criminal Appealsto withdraw its opinion and judgment of
April 23, 1999, and then to re-file them so asto establish anew period within which he could apply
for permission to appeal to the Supreme Court. This motion was denied on September 7, 1999.

After several other motionswerefiled and denied, Stokesfiled, on June 22, 2000, a petition
for delayed appeal in the Criminal Court for Hamilton County. In that petition, he alleged that he
had not received a copy of the opinion of the Court of Criminal Appeals affirming the dismissal of
his first petition for post-conviction relief and that he had not been advised by his counsel of the
decision. By order entered on July 10, 2000, thetrial court dismissed the petitionfor delayed appeal,
holding that it was his second post-conviction petition and the court did not have the authority to
vacate and then reinstate an opinion of the Court of Criminal Appeals so asto start anew the period
within which the petitioner could made an application for permission to appeal to this Court. Stokes
appeded that dismissal to the Court of Criminal Appeals. In an opinion of October 15, 2001, the
Court of Criminal Appeals remanded the case to the Criminal Court for Hamilton County for:

an evidentiary hearing to determine when and how the petitioner learned that no
application for permission to appeal had been made asto this Court’ s1999 judgment
affirming the dismissal of his first post-conviction petition; why counsel did not
either withdraw or file an application for permission to appeal that judgment; and
whether due process requires that the petitioner be given an opportunity to file an
application for permission to appeal that judgment.



Stokes' evidentiary hearing was held on September 16, 2002. At the hearing, Stokes
attorney testified that she was appointed to represent Stokes in his post-conviction appeal in 1999
and acknowledged that following the decision of the Court of Criminal Appeals she did not file an
application for permission to appea and did not withdraw as counsel. She explained that the
petitioner had madeit clear that he wanted another attorney to replace her and that she assumed that
he was receiving copies of all documents.

The trial court concluded that Stokes had been denied due process by the loss of any
opportunity to obtain second-tier review of thedenial of hispetition for post-convictionrelief caused
by the actions of initial post-conviction counsel. Thetria court then ordered the casetransferred to
the Court of Criminal Appeals. The mgority of the Court of Criminal Appeals concluded that
Stokes was denied due process by his post-conviction counsel’ sfailureto either properly withdraw
as counsdl or timely file an application for permission to appeal. Judge Woodall filed a dissenting
opinion, concluding that because Stokes did not have a constitutional right to effective assistance
of counsel during post-conviction proceedingsand because hewasafforded afull evidentiary hearing
and full review in hisfirst-tier post-conviction appeal, there was no due process violation.

ANALYSIS

When Stokesfiled apost-conviction petition attacking hisconvictionsof first degreemurder
and second degree murder, he was afforded an evidentiary hearing by the trial court and first-tier
appellate review by the Court of Criminal Appeals. It isundisputed, however, that he was denied
the opportunity, through no fault of his own, to seek a discretionary appeal to this Court from the
Court of Criminal Appeals affirmance of the denia of his request for post-conviction relief. The
majority of the Court of Criminal Appeals held that the petitioner had been denied due process by
post-conviction counsel’ sfailureto either withdraw under Supreme Court Rule 14 or tofileatimely
Rule 11 application for permission to appedl.

The soleissue iswhether the Court of Criminal Appeals erred in granting Stokes a delayed
appeal to this Court on his petition for post-conviction relief after Stokes had been denied the
opportunity to file atimely application for permission to appea as aresult of a misrepresentation
made by his post-conviction counsel. We hold that the court’s decision was in error.

Delayed Appeal Under the Post-Conviction Procedure Act

The Post-Conviction Procedure Act provides for a delayed appeal where the petitioner has
been “ denied theright to an appeal from the original conviction.” Tenn. Code Ann. § 40-30-113(a)
(2003). In Statev. Evans, 108 S.W.3d 231, 235-36 (Tenn. 2003), werecognized that the substantive
right to a delayed appeal was established by the Post-Conviction Procedure Act, see Tenn. Code
Ann. section 40-30-113(a), and that the procedure for implementing that right was set forth in
Supreme Court Rule 28, 8 9(D). Supreme Court Rule 28, 8 9(D) alows either atrial court or the
Court of Criminal Appealsto grant adelayed appeal as post-conviction relief where the petitioner,
through no fault of his own, was denied second-tier review following his direct appedl.
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All the cases in this State that address the grant of a delayed appeal due to ineffective
assistance of counsel have involved the actions of counsel on direct appeal. See, e.qg., Wallace v.
State, 121 S.W.3d 652 (Tenn. 2003) (holding that delayed appeal was appropriate post-conviction
relief where defendant’ s counsel failed to fileamotion for new trial, resulting in waiver of all issues
on appeal other than sufficiency of evidence); Evans, 108 S.W.3d 231 (delayed appeal appropriate
where ineffective assistance of counsel unilaterally denied the defendant from seeking second-tier
review on direct appeal); State v. Cameron, 909 S.\W.2d 836 (Tenn. Crim. App. 1995) (defendant
was entitled to delayed appeal following counsel’ sfailure to fileamotion for new trial); Proctor v.
State, 868 S.W.2d 669 (Tenn. Crim. App. 1992) (defendant was entitled to have delayed appeal for
purposes of permitting application for permission to appea to Supreme Court, in light of trial
counsel’ s unilateral termination of direct appeal process following first-tier review).

Theissue of whether theright to adelayed appea extendsto second-tier review of the denial
of post-conviction relief has yet to be addressed by this Court. Nothing in the Post-Conviction
Procedure Act, Supreme Court Rule 28, or any case law provides for such relief, and we decline to
extend the right to a delayed appeal to such situations.

Due Process and | neffective Assistance of Counsel

The Court of Criminal Appea sfound that the petitioner was denied due processby counsel’ s
ineffective assistance on the first petition for post-conviction relief. We disagree.

The United States Supreme Court has held that the scope of the Due Process Clause does not
extend to post-conviction proceedings. Pennsylvaniav. Finley, 481 U.S. 551, 554-55 (1987). We
have likewise held that “the opportunity to collaterally attack constitutional violations occurring
during the conviction process is not a fundamenta right entitled to heightened due process
protection.” Burford v. State, 845 S.W.2d 204, 207 (Tenn. 1992). While the Due Process Clause
does not require the appoi ntment of counsel in post-conviction proceedings, astate may choose “to
offer help to those seeking relief from convictions.” Finley, 481 U.S. at 559.

Tennessee has established a statutory right to post-conviction counsel. Tenn. Code Ann. §
40-30-107(b)(1) (2003). However, “a state may give prisoners the assistance of counsel without
requiring ‘the full panoply of procedural protection that the Constitution requires be given to
defendants who are in afundamentally different position--at trial and on first appeal as of right.””
House v. State, 911 SW.2d 705, 712 (Tenn. 1995) (quoting Finley, 481 U.S. at 559). Therefore,
becausethereisno constitutional right to counsel in post-conviction proceedings, we have held that
“there is no constitutional right to effective assistance of counsel in post-conviction proceedings.”
Id. The United States Supreme Court has likewise held that the Fourteenth Amendment’ s right to
counsel, and therefore right to effective assistance of counsel, only applies through the first appesal
asof right. See Douglasv. California, 372 U.S. 353, 357 (1963).

In House, asituation arose similar to that in the case under submission, in that the defendant
filed a second petition for post-conviction relief, claming ineffective assistance of counsel with
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respect to his first petition for post-conviction relief. House, 911 SW.2d at 707. The Court of
Criminal Appeals held that, athough the ineffectiveness of prior post-conviction counsel was not
aground for relief, it was an “important factor” in determining whether a second post-conviction
claim was barred by waiver or previous determination. 1d. at 708. We disagreed:

There being no constitutional or statutory right to effective assistance of counsel in
post-conviction proceedings, a court should not consider the ineffectiveness of
counsel at aprior post-conviction proceeding in deciding whether aground for relief
has been previously determined.

Id. at 712. We specifically held that a claim of ineffective assistance of post-conviction counsel
could “not establish alegal excusefor failuretoraiseissuesintheinitia proceeding.” Id. If aclaim
of ineffective assistance of post-conviction counsel does not establish an excuse for defendant’s
failuretoraiseanissue, it similarly cannot provide an excuse for adefendant’ sfailureto timely file
aRule 11 application.

Despite there being no right to effective assistance of counsel during post-conviction
proceedings, the Court of Criminal Appeals relied upon Burford v. State, 845 SW.2d 204 (Tenn.
1992), Williamsv. State, 44 SW.3d 464 (Tenn. 2001), Statev. Brown, 653 S\W.2d 765, 767 (Tenn.
Crim. App. 1983), and State v. Hopson, 589 SW.2d 952, 954 (Tenn. Crim. App. 1979), in
concluding that Stokes was denied due process by his post-conviction counsel’s failure to file a
timely Rule 11 application. Two of those cases, Hopson and Brown, involve situations similar to
that in Evans, in that appointed counsel failed to take action after an adverse decision on direct
appeal, unilateraly denying the defendant the right to second-tier review. See Evans, 108 SW.3d
at 234; Hopson, 589 SW.2d at 954; Brown, 653 S.W.2d at 767. Neither of these cases addressed
counsel’ s responsibility following a post-conviction appeal.

Theremaining cases, Burford and Williams, likewise do not support thedecision of the Court
of Criminal Appeals. In both cases, we held that due process considerations outweighed the
government’s interests and precluded the application of the statute of limitations to bar the
presentation of the defendant’ s claims, thus giving the defendant aright to have his claim heard on
the merits. Williams, 44 S\W.3d at 471 (holding that attorney misrepresentation may toll the post-
conviction statute of limitations despite the presence of statutory language stating that the statute of
limitations shall not be tolled for any reason); Burford, 845 S.W.2d at 209 (alowing the tolling of
the post-conviction statute of limitations where the petitioner was forced to wait to bring his post-
conviction claim until underlying convictions were declared invalid).

In Williams, misrepresentation by defendant’ s counsel led to afailureto file an application
for permission to appeal to this Court following the decision of the Court of Criminal Appeals on
direct apped. The defendant believed that the case had been pending before this Court, and by the
timehefiled apetitionfor post-convictionrelief, hispetition wasdismissed astime-barred. Weheld
that if the defendant was under the impression that a Rule 11 application was pending, he was
effectively precluded from filing atimely petition for post-conviction relief, and that the attorney’s
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misrepresentation and failureto withdraw as counsel warranted atolling of the statute of limitations.
Williams, 44 SW.3d at 471.

In Williams, unlikethis case, the attorney’ sineffective assistance occurred on direct appeal,
and not during the post-conviction process. Counsel’s actions precluded Williams from evenfiling
a petition for post-conviction relief and having his claims heard on the merits. In that decision we
stressed theimportance of allowing the petitioner to bring acollateral attack against hisconvictions:

To summarily terminate his claim without further inquiry would be an “ abridgement
of both direct and post-conviction avenues of appea — without ever reaching the
merits of the appell[e€]’ s case — [and] would be patently unfair.”

Id. All that due process requires in the post-conviction setting is that the defendant have®‘the
opportunity to be heard at ameaningful time and in ameaningful manner.”” House, 911 SW.2d at
711 (quoting Mathews v. Eldridge, 424 U.S. 319, 333 (1976)). In this case, Stokesis not being
denied the right to present his post-conviction claim. In fact, his post-conviction claim has been
heard and rgjected by two different courts.

CONCLUSION

In summary, we find that the petitioner was not denied due process by his post-conviction
counsel’ sfailureto either withdraw as counsel or file an application for permission to appeal after
the Court of Criminal Appeals upheld thetrial court’sdenial of post-conviction relief. It has been
well established that petitioners do not have aconstitutional right to effective assistance of counsd,
and that all due process requires during post-convictions procedures isameaningful opportunity to
be heard. Here, the petitioner was afforded afull evidentiary hearing and full review in hisfirst-tier
post-conviction appeal. Therefore, there was no due processviolation. Assuch, the decision of the
Court of Criminal Appealsis reversed.

Because it appears to the Court that the petitioner, Anthony Jerome Stokes, isindigent, the
costs of the appeal will be paid by the State of Tennessee.

WILLIAM M. BARKER, JUSTICE



