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I. Factsand Procedural History

The record indicates that at approximately eight o’ clock in the evening of December 28,
1998, two men entered the home of thevictim, Rodney Foster. Oneman directed thevictim’ sfamily
into aback bedroom, where he held them at gunpoint. The other man led the victim into the kitchen
and fatally shot him. Following the shooting, both men fled the apartment.

The defendant, Kevin Lawrence, and two co-defendants, Toby Bailey and Christopher
Lawson,' wereindicted for first degree premeditated murder and felony murder for the death of the
victim. Prior to tria, the defendant filed a motion to suppress evidence obtained during the
investigation. He aleged that the evidence obtained following his arrest should be suppressed
because the police did not have probable cause to arrest him and because he was held for a period
of over eighty hours without a judicial determination of probable cause.

Officersinvestigating thiscasetestified that on December 28, 1998, OfficersEric Jensen and
Ladimer Howell of the Memphis Police Department responded to a call at the Wooddale
Condominiums in Memphis to investigate a 911 hangup call. Jensen testified that he was the first
officer on the scene and that as soon ashe got out of his squad car, he heard two gunshotsoriginating
somewhere in the complex. Jensen then observed the defendant run past him. Within seconds,
Howell arrived in aseparate car. Jensentestified that Howell followed the defendant and that Jensen
proceeded in the direction in which the gunshots had been fired.

Jensen then recelved a“ shooting call” from the dispatcher. Jensen proceeded to thelocation
indicated by the dispatcher and found the victim, who had been shot. Witnesses informed Jensen
that “two male blacksin dark clothing” broke into the apartment, attempted to rob them, and shot
thevictim. Jensen testified that after securing the crime scene, he and Howell retraced the general
path of the defendant. He stated that on that path, they located arevolver and a mask.

Howell gave similar testimony regarding the events on that evening. He stated that when he
arrived on the scene, Jensen asked him if he had heard shots fired. Howell responded that he had
not but that he had seen the man running. Howell followed the defendant and observed the
defendant run in front of him, in between a couple of buildings, and through another building. He
then saw the defendant emerge from the buildings and jump afence. Howell was able to proceed
through the gate to follow him.

At some point during the chase, Howell observed the defendant remove adark-col ored jacket
and throw it onto a pile of garbage. Howell recalled that it was around thirty-five degrees that
evening, so it seemed odd that the suspect would take off hisjacket and throw it in the garbage. He
stated that after the defendant discarded his jacket, he caught up with him. AsHowell handcuffed

T oby Bailey wastried with the defendant and acquitted of all charges. Christopher Lawson wastried separately
for the crimes in this case.
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the defendant, he noticed gray duct tape on the defendant’ s fingers.

Howell testified that while he was escorting the defendant to the squad car, he heard a
“wounding call” ontheradio, so he grabbed the jacket that the defendant had discarded and went to
the apartment identified in thecall. After arriving at the scene, Howell found that the tape that had
been on the defendant’ s fingers had been stuffed between the door and the seat of the squad car.
Howell testified that he and Jensen later took awalk to investigatethe area. Herecalled that Jensen
found a handgun, and he found a*“sleeve’ with two holes cut in it that could have been used as a
mask.

Following the hearing in which the above evidence was heard, the trial court denied the
defendant’ s motion to suppress. Thetrial court held that the police had probable cause to arrest the
defendant and seize the items in question and that the detention of over forty-eight hours was not
relevant because the evidence was obtained during the first forty-eight hours after hisarrest. At the
conclusion of the proof, a Shelby County jury convicted the defendant of first degree felony murder
and second degree murder. The trial court merged the offenses and, for felony murder, sentenced
the defendant to life imprisonment with the possibility of parole. The Court of Crimina Appeas
affirmed the judgment of the trial court, holding that there was probable cause to support the
defendant’ s arrest and that although there had been an undue delay in taking the defendant before
a magistrate for ajudicial determination on probable cause, the evidence need not be suppressed
becauseit was obtained during thefirst forty-eight hoursafter thearrest. The defendant now appeals
pursuant to Tennessee Rule of Appellate Procedure 11, contending that the trial court erred inits
refusal to grant his motion to suppress evidence.

1. Standard of Review

Thetrial court’ sfindingsof fact at asuppression hearing are presumptively correct on appeal
unless the evidence preponderates otherwise. State v. Davis, 141 SW.3d 600, 625 (Tenn. 2004);
State v. Odom, 928 S.W.2d 18, 23 (Tenn. 1996). “Questions of credibility of the witnesses, the
weight and value of the evidence, and resolution of conflictsin the evidence are matters entrusted
to thetrial judge asthe trier of fact.” Odom, 928 S.W.2d at 23. The application of the law to the
factsisreviewed de novo. Davis, 141 SW.3d at 625.

[11. Analysis

Inthisappeal, the defendant contendsthat thetrial court erred inrefusing to suppresscertain
evidence. This evidence consists of duct tape’ first observed by the arresting officers on the

2With regard to the defendant’s duct-taped fingers, Officer Howell testified that he had first observed them
during the confrontation. Apparently, the defendant stripped the pieces of tape from hisfingersand stuffed them between
the seat and the door of the patrol car, and thisis where Officer Howell recovered them. The seizure of this apparently
abandoned property does not in any way implicate the Fourth Amendment. See State v. Ross, 49 S.W.3d 833, 842
(Tenn. 2001) (holding that “a defendant’ sdisclaimer of an interest in the object of agovernment investigation will result
in aloss of the defendant’s subjective expectation of privacy in that object”).
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defendant’ sfingers and the results of agunshot residue test administered to the defendant during in-
custody interrogation.

The defendant asserts two grounds in support of his contentions that: (1) he was arrested
without probable cause; and (2) he was not taken before a magistrate in a timely manner.

A. Probable Cause

We begin our analysis by determining whether the police had probable cause to arrest the
defendant. The defendant contends that there was no probable cause on the night of the arrest
because none of the three witnesses who viewed him at the scene identified him as one of the
offenders. We reach adifferent conclusion.

An officer may make awarrantless arrest “[w]hen afelony hasin fact been committed, and
the officer hasreasonabl e causefor believing the person arrested to have committedit.” Tenn. Code
Ann. 8 40-7-103(a)(3) (2003). Simply stated, the officer must have “probable cause to believe the
personto be arrested hascommitted thecrime.” Statev. Lewis, 36 SW.3d 88, 98 (Tenn. Crim. App.
2000). Probable cause depends on whether the facts and circumstances and reliable information
known to the officer at thetime of arrest were* sufficient to warrant aprudent [ person] in believing
that the [individual] had committed or was committing an offense.’” Statev. Bridges, 963 S.\W.2d
487, 491 (Tenn. 1997) (quoting Beck v. Ohio, 379 U.S. 89, 91 (1964); Statev. Melson, 638 SW.2d
342, 350 (Tenn. 1982)). Probable cause must be more than amere suspicion. Melson, 638 SW.2d
at 350.

In finding that the police had probable cause to arrest the defendant, the trial court stated,

After receiving a dispatch regarding the 911 hangup call, the officers had a duty to
investigate. Immediately after arriving on the scene, they heard shotsfired, and saw
the defendant running from the scene five seconds later. While following the
defendant, [O]fficer Howell saw him jump afence and remove his coat in 35 degree
weather, throwing it on a garbage pile. He therefore had reasonable suspicion to
detain him for further investigation. After [Officer Jensen] made the scene, and
determined arobbery and possiblefel ony murder had been committed, they found the
mask and gun along the route the defendant used to flee, and observed that the
defendant had attempted to remove and hide the tape on his fingers, they had
probable cause to arrest him.

Here, itisdifficult to identify the precise point at which “ reasonable suspicion” for theinitial chase
and detention ripened into “probable cause” for arrest. Indeed, we need not identify that point
because the several separate events unfolded in close temporal proximity.

The defendant contends that the failure of the witnesses to identify him as one of the
perpetrators demonstrates alack of probable cause. An officer has probable causefor awarrantless
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arrest when afelony hasin fact been committed, and the officer has reasonabl e cause to believe that
the person arrested committed the crime. Tenn. Code Ann. 8 40-7-103(a)(3) (2003). There are
several means by which the determination that the defendant is the perpetrator can be made, and
among thoseisidentification at the scene. On-sceneidentification, however, isbut onefact that the
trial court may consider aong with other facts and circumstances. See Beck, 379 U.S. at 91, State
v. Yeargan, 958 SW.2d 626, 636-38 (Tenn. 1997).

After reviewing the record of the suppression hearing and thetrial judge’ sfindings of fact,
we are unable to hold that the evidence preponderates against the trial judge s findings. Thus, we
conclude that the duct tape evidence and the results of the gunshot residue test were properly
admitted into evidence as obtained incident to an arrest upon probable cause. Accordingly, this
evidence should not be suppressed on the first ground advanced by the defendant—arrest without
probable cause.

B. Exclusionary Rule

Next, wemust determinewhether the evidence which the defendant seeksto excludewasthe
product of an illegal detention. The defendant contends that his detention for a period exceeding
forty-eight hourswithout ajudicial determination of probable causeled to aconstitutional violation.
Asaresult, he contendsthat evidence obtained during his detention was*“ fruit of the poisonoustree”
and should, therefore, be suppressed.

The Fourth Amendment to the United States Constitution grants the right to be secure from
unreasonabl e searches and selzures and prohibits the issuance of warrants without probable cause.
Articlel, section 7 of the Tennessee Constitution isidentical in purpose and intent with the Fourth
Amendment. Statev. Troxell, 78 S.W.3d 866, 870 (Tenn. 2002). The United States Supreme Court
hasheld that although an officer may make awarrantlessarrest based on probabl e cause, “the Fourth
Amendment requires a judicial determination of probable cause as a prerequisite to extended
restraint of liberty following arrest.” Gerstein v. Pugh, 420 U.S. 103, 114 (1975); see adso State v.
Davis, 141 S.W.3d 600, 626 (Tenn. 2004). In County of Riversidev. McLaughlin, 500 U.S. 44, 56
(1991), the United States Supreme Court further clarified that “judicial determinations of probable
cause within 48 hours of arrest will, as a general matter, comply with the promptness requirement
of Gerstein.” When ajudicial determination of probable cause is not made within the first forty-
eight hoursof arrest, “the burden shiftsto the government to demonstrate the existence of abonafide
emergency or other extraordinary circumstance.” Id. at 57.

In this case, the defendant was held from December 28, 1998, until January 1, 1999, without
ajudicia determination of probable cause. Because this period exceeded forty-eight hours, the
burden shifted to the State “to demonstrate the existence of a bona fide emergency or other
extraordinary circumstance” to justify the delay. The State failed to meet that burden, thus, the
Fourth Amendment was violated.

The constitutional violation notwithstanding, we must determine whether the evidence
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obtained during the first hours of the defendant’s detention should be suppressed. In State v.
Huddleston, 924 S.W.2d 666, 673 (Tenn. 1996), this Court held that the exclusionary rule applies
in cases where a defendant is arrested and held for an excessive period of time before being taken
beforeamagistratefor ajudicial determination of probable cause. The Court then adopted the“fruit
of the poisonoustree”’ analysisto determinewhether astatement obtained during anillegal detention
must be suppressed. 1d. at 674. The Court held that “the focus is on whether the evidence was
obtained by exploitation of the Fourth Amendment illegality.” Id. (citing Wong Sun v. United
States, 371 U.S. 471, 488 (1963)). Although Huddleston involved a statement by a defendant, the
same “fruit of the poisonous tree” analysis applies to physical evidence obtained during anillegal
detention. See Wong Sun, 371 U.S. at 486 (stating that the “ policies underlying the exclusionary
rule [do not] invite any logical distinction between physical and verbal evidence”).

“Inthetypical ‘fruit of the poisonoustree case. . .the challenged evidence[is] acquired by
police after someinitial Fourth Amendment violation, and the question before the court is whether
the chain of causation proceeding from the unlawful conduct has become so attenuated or has been
interrupted by someintervening circumstance so asto removethe’taint’ imposed upon that evidence
by theoriginal illegality.” United Statesv. Crews, 445 U.S. 463, 471 (1980) (emphasisin original).
Such is the case in State v. Dean, 76 SW.3d 352, 359 (Tenn. Crim. App. 2001), in which a
defendant was arrested and detained for a period of five days without a judicial determination of
probable cause. Onthefifth day, thelead investigator served awarrant on the defendant to take hair
and blood samples. Id. The defendant then told the investigator he wanted to talk about the case,
and he proceeded to makeaconfession. 1d. Afterwards, hair and blood samplesweretaken pursuant
to thewarrant. 1d. The Court of Criminal Appeals held that the statement should be suppressed as
“fruit of the poisonoustree.” Id. at 364. Regarding the tangible evidence, the intermediate court
held that the issuance of avalid search warrant for the hair and blood sampleswaswholly unrelated
to, and did not depend on, the unlawful detention. 1d.

In the case under submission, however, the evidence was obtained during thefirst few hours
of the defendant’s detention and before he was jailed. The question, therefore, is whether the
exclusionary rule applies to evidence obtained before the detention exceeded forty-eight hoursin
duration, thereby ripening into a presumptive constitutional violation. As this Court noted in
Huddleston, the primary question is whether the evidence was obtained by exploitation of the
congtitutional violation. Huddleston, 924 SW.2d at 674. In Statev. Webster, 81 SW.3d 244, 246-
47 (Tenn. Crim. App. 2002), a defendant was arrested and detained for seventy-two hours before a
probabl e cause determination wasmade by amagistrate. Thedefendant confessed eleven hoursafter
his arrest. 1d. at 251. The Court of Crimina Appeas held that because the statement was given
before the detention ripened into a constitutional violation, the confession was not subject to
suppression. Id. Although Webster involved a confession, the rationale is applicable to tangible
evidence.

Other jurisdictions have directly addressed the admissibility of tangible evidencein cases of
unlawful detentionsin violation of the Fourth Amendment. In United Statesv. Fullerton, 187 F.3d
587,591 (6th Cir. 1999), the Sixth Circuit Court of Appealsheld that afour-day delay for aprobable
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cause determination by a magistrate does not require suppression of physical evidence seized at the
time of the defendant’ sarrest. The Court reasoned that the evidence was “not obtained pursuant to
the McLaughlin violation.” Id. Similarly, in Black v. State, 871 P.2d 35, 39 (Okla. Crim. App.
1994), the Oklahoma Court of Criminal Appeds held the lack of a timely probable cause
determination does not require suppression of evidence seized from the defendant immediately after
his lawful arrest. Lastly, in State v. Koch, 499 N.W.2d 152, 160 (Wis. 1993), the Wisconsin
Supreme Court held that although ajudicial probable cause determination wasnot madewithinforty-
eight hours after the defendant’ swarrantless arrest, the evidence obtai ned was not a consequence of
the violation and need not be suppressed.

We conclude here that the evidence at issue was obtained neither by exploitation of nor as
aconsequence of theviolation of the Fourth Amendment. Despite the defendant’ sincarceration for
an excessive period of time without ajudicia determination of probable cause, all of the evidence
sought to be suppressed was obtained before the delay ripened into a constitutional violation.
Clearly, the evidence was obtained following an arrest based on probable cause. Based on the
foregoing, we conclude that the duct tape and gunshot residue test were not “fruits of the poisonous
tree,” were not subject to exclusion on the Fourth Amendment grounds, and were properly admitted
asevidence at trial.

V. Conclusion

We conclude that the initial detention and subsequent arrest of the defendant were proper.
Further, we concludethat following the arrest, the defendant wasimproperly detained for over forty-
eight hours without a judicia determination of probable cause. The evidence sought to be
suppressed, however, was obtained before the detention ripened into a constitutional violation.
Thus, the evidence was properly admitted at trial. It appearing that the defendant, Kevin Lawrence,
isindigent, costs of this review are taxed to the Appellee, State of Tennessee, for which execution
may issue, if necessary.
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