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COURT OF APPEALS REVERSED
CASE REMANDED TO TRI AL COURT
W TH | NSTRUCTI ONS. REI D, J.

This case presents for review the decision of the
trial court granting summary judgnment to the defendant/
| essee in an unl awmful detainer action to recover possession
of certain commercial property |leased to the defendant by the

plaintiff. The award of sunmmary judgnent is reversed, and

the case is renmanded to the trial court.

The facts and circunstances which formthe context
for the questions of |aw presented are not disputed. In
1974, the Cain Partnership LTD (Cain), a limted partnership,
| eased a tract of comrercial real property located in Knox
County for a termof 20 years and granted the | essee the
right to extend the |ease for three terns of 20 years each
and an additional termof 15 years. |In 1987, the |ease was
assigned to a subsidiary of the defendant, Pioneer I|nvestnent

Services Co. (Pioneer), and later transferred to Pioneer.

The provisions of the |ease relevant to the issues

are:



I n consideration of the |ease
aforesaid the Lessee contracts and
agrees to pay for the aforesaid prem ses
an annual rental of $18, 000.00, payable
at the rate of $1,500.00 per nonth in
advance, the first said nonthly paynment
to be due on the 1st day of January,
1975. The rental shall be paid at the
office of the general partner of Lessor
in Knoxville, Tennessee, pronptly when
due and wi t hout demand either upon the
prem ses or el sewhere.

As further consideration for said
| ease, and in addition to the nonthly
paynment provided for herein, the Lessee
shall pay all real property taxes
assessed agai nst said property by taxing
authorities during the termof this
| ease and any renewal thereof. Said
taxes shall be paid pronmptly when due
during the entire term

The | ease contains no | anguage regardi ng defaults in paynent

or performance, forfeiture, or renedies for breach of the

ternms of the |ease,
recovery of attorneys'

required to take |egal

| ease.

bet ween Pi oneer and First Nati onal

Bank) for a devel opnent

except for a provision allow ng the
fees in the event Cain should be

action to enforce the terns of the

In 1984, in order to facilitate an arrangenent

Bank of Louisville (the

loan fromthe Bank to Pioneer to be

secured by a deed of trust on the | essee's | easehold interest

in the property, Cain executed a "Landlord' S Estoppel

Certificate"

for the benefit of the Bank and Pi oneer,

wher eby



Cain agreed that it would give notice to the Bank of any
default by Pioneer in the perfornmance of the | ease and woul d
give the Bank 30 days fromthe date of its receipt of the
notice within which to cure the default. In return, the Bank
agreed to give Cain notice of any default in Pioneer's

obligation to the Bank

The | ease which is the subject of this litigation
has been the subject of extensive |egal proceedings,
i ncluding a case decided by the Sixth Grcuit Court of
Appeal s.* Though not controlling the deternination of the
issues in this case, those proceedi ngs provide rel evant

ci rcunst ances and put the issues in focus.

On April 12, 1989, Pioneer filed a voluntary
petition in bankruptcy and becane a debtor-in-possession. On
May 25, 1989, Cain filed a notion to |ift the autonmatic stay
so that Cain could repossess the | eased property, on the
ground that the | ease had "automatically" term nated because
the | essee had failed to pay the property taxes when due.

The bankruptcy court refused to Iift the stay, holding that
In the absence of a specific forfeiture provision, a non-

residential |ease does not term nate autonatically upon

I'n Re Pioneer Inv. Serv. Co. 946 F.2d 445 (6th Gr
1991), cert. denied, 504 U S 946 (1992).




default in paynent or performance by the | essee. On appeal,
the district judge affirnmed the hol ding by the bankruptcy
judge and, in addition, found that because the |ease
contained no forfeiture or term nation provision, no default
by the defendant woul d constitute grounds for term nation of
the lease. The Sixth Grcuit Court of Appeals affirnmed the
decision of the district court, but limted its approval to
the first ground. That court's interpretation of Tennessee

| aw on the subject was stated as foll ows:

[ T] he bankruptcy court and the district
court determ ned that Tennessee | aw
requires affirmative conduct by a | essor
in order to termnate a nonresidentia

| ease which |lacks a term nation or
forfeiture clause on the ground of
breach. Accordingly, the courts bel ow
concl uded that the Col onial Lease, which
| acks a term nation or forfeiture

cl ause, was not term nated prior to the
filing of Pioneer's bankruptcy petition
because the Partnership took no action
to termnate the | ease. W think that
the District Court properly interpreted
and applied Tennessee |l aw in reaching
thi s concl usi on.

In Re Pioneer Inv. Serv. Co., 946 F.2d at 450.

On Novenber 12, 1991, subsequent to the
term nation of the proceedings in federal court, this suit
was conmenced. The conpl aint all eges unl awful detainer

(Tenn. Code Ann. 8§ 29-18-104 (1980)) and seeks possession of



the | eased prem ses, incidental damages, and attorney's fees.
The plaintiff contends that the | ease automatically

term nated upon the defendant's failure to pay the taxes when
due, and, in the alternative, that the defendant persisted in
its failure to conply with the provisions of the | ease for

t he paynment of taxes after the recei pt of adequate notice and

an opportunity to cure the default.

The Bank, which was allowed to intervene, filed a
notion to dismss the conplaint, contending that pursuant to
t he estoppel certificate, Cain was obligated to give the Bank
notice of and an opportunity to cure any default prior to the

initiation of any action to have the | ease term nated.

The trial court accepted Pioneer's argunent that
the | ease could not be judicially term nated because it
contains no provision for term nation, declared the issue

rai sed by the Bank nmpot, and dism ssed the conpl aint.

The Court of Appeals held that the Bank had not
been given an opportunity to cure the default before the suit
was filed, as required by the estoppel certificate, and

affirmed the trial court's dismssal of the suit.?

’Subsequently, the Bank entered into an agreenent to
release the liens on the | eased property, and notified this
Court pursuant to Tenn. R App. P. 14 that "all differences



For the purposes of this appeal, the record
supports the trial court's finding that the | essee failed to
pay the taxes assessed against the property, and that failure

was a breach of a material provision of the |ease.

The only issue before the Court is the relief
avai lable to the lessor. Consequently, the issue presented

is a question of law. Questions of |law are reviewed de novo

with no presunption of correctness. See Tenn. R App. P

| 3(d); Union Carbide Corp. v. Huddleston, 854 S.W2d 87, 91

(Tenn. 1993).

The principles defining the rights and obligations
of the parties to a | ease of real property devel oped as part
of the common | aw and arise fromboth property and contract
law. A short review regarding the evol venment of these
principles is helpful in determining the rights and

obligations of the parties in this case.

withits borrowers . . . wth respect to any interest which
it may have had in the property which is the subject matter
of this litigation," had been resol ved. Consequently, the
Bank is no | onger before the Court.



The Nature of a Lease

A lease for a definite termoriginally served as a
nmoneyl endi ng device, used to avoid the ecclesiastical ban on
usury?®, and consequently, a |ease was deenmed to be a personal
and contractual interest. 2 Rchard R Powell, Real
Property 816.02[1][a] (1994). G adually, the | ease becane
used instead, to allow | andowners to contract for the farm ng
of their lands by the | andl ess; again "the tenant was by
definition 'one who had no right in the |and, but nerely the
benefit of a contract.'" 1d (quoting 2 F. Pollock & F

Maitland, H story of English Law 36 (1895)). Between 1200

and 1500, the | essee becane recogni zed as the owner of an
interest in land, and the | ease as a "conveyance" of an

estate in | and.

The reasons why this change was nmade
were partly legal and partly economic.
We have seen that the machinery of a
termof years had ceased for technica

| egal reasons to be enployed in the
creation of a nortgage. Therefore the
beneficial |ease for this purpose went
out of use. We have seen that the decay
of the | abour-service systemwas the

1 T] he noney-lending function occurred as follows: The
| andowner woul d | ease the property to the | ender, fixing a
termof sufficient duration to allow the |ender to recover,
fromthe productivity of the land, both the principal and
interest of the loan." 2 Richard R Powell, Real Property
816.02[ 1][a], n. 1 (1994); see also 1 MIton R Friednman,
Fri edman on Leases 81.1, n.10 (1990).




cause of a great extension in the
practice of letting the land to | essees
for years for longer or shorter terns.

It is quite clear that such | essees, if
ej ected, woul d not have been conpensated
adequately if they had only been given
damages. W have seen, too, that the
governnment desired to stop the
depopul ati on of the country caused by
the conversion of arable land into
pasture for sheep. It is obvious that a
rule that the ejected | essee coul d not
recover the |land woul d have facilitated
the operations of the |andlords, who
were pursuing this undesirable policy.

3 WIlliam Holdsworth A History of English Law, 216-17 (5th

ed. reprinted 1991).

More recently, the utility of a | ease has been its
provi sion of shelter, and the mai ntenance of habitable
conditions for a growi ng popul ation: "The urbanization of
the popul ation resulting fromthe gromh of cities has
shifted the focus of the |ease transaction fromland to
shel ter, and has produced an inequality of bargai ning power
bet ween | andl ord and tenant, factors that have been cited
prom nently in recent judicial decisions expanding the rights

of residential tenants." 2 Richard R Powell, Powell on Real

Property at 816.02[1][a]. The historical background and
practical services that a | ease provides have cul mnated into
t he present status of a | ease which has been summarized as

foll ows:



A |l ease of |land creates rights and
duti es based on two i ndependent grounds.
First, the | ease represents a conveyance
of an estate in real property and a
rel ati onship arises between the | essor
and | essee based on ownership of the
dem sed prem ses. The parties are said
to be in privity of estate as |long as
the | andl ord-tenant relationship exists.
Second, the | ease agreenent creates a
contractual relationship between the
| essor and | essee. The parties are said
to be in privity of contract with the
terns of the |ease defining their rights
and obligations. Typically, the
| essee's obligation to pay rent and
taxes arises by virtue of both privity
of estate and privity of contract. See
Schoshi nski, Anerican Law of Landlord
and Tenant 88.1, at 532 (1980);
Consuner's Ice Co. v. Bixler, 84 M. 437
35 A 1086 (1896).

Italian Fisherman v. M ddlemas, 545 A . 2d 1, 4 (M. 1988).

Lease as Convevance

Under the theory that the | ease conveys the
property for a termof years, the tenant is the owner of the
| eased property for the termand, therefore, the | andlord
need not concern hinself with the property, but only with his
damages under the |ease; thus, the nonpaynent of rent or
taxes would result, not in an effort to regain possession of
the property by forfeiture, but in a suit for paynment of the

rent, interests and costs.

-10-



Fromthe premse that a lease is a
conveyance there were sonme consequences.
When a | andl ord conveyed - executed and
delivered a lease to a tenant - he had
done all he had to. Fromthen on the
tenant was on his own. Landlord need
not repair. Nor need he render any
services to tenant. |f the house burned
down it did not matter. The |ease
continued, as well as tenant's liability
for rent and ot her obligations.

There was al so an i nport ant
consequence to the landlord. By
conveying to the tenant for a specified
term landlord parted with al
possessory rights until the tinme
specified in the |lease for its
expiration. Neither nonpaynent of rent
nor breach of covenant by tenant
di vested the estate so created or
revested |landlord with a right to
possession. H's renedy was to sue for
rent or for breach of covenant, but with
no right to dispossess. This has been
changed generally in this country by
statutes that give a | andl ord possessory
renedi es for nonpaynment of rent, and by
statutes and | ease provisions that
extend possessory renedies to breach of
covenant and to other circunstances as
wel | .

1 MlIton R Friedman, Friednman on Leases, 81.1 (1990).

Det ai ner and Re-entry Law

Still, there were actions under which a | andlord
coul d recover possession at common | aw, however, they were

apparently unsati sfactory:

-11-



Courts of equity treat the landlord's
right to forfeiture for breach of such
conditions as being, in effect, a nere
security for the paynent of the
obligation. Thus, equitable relief is
ordinarily granted upon the paynent of
the principal sumwth interest and
costs that have accrued, these paynents
bei ng regarded as conpensation for
nonpaynment when the obligation was due
... 1 Tiffany, Real Property § 215 (3d.
ed. 1939).

Drei sonstok v. Dworman Bl dg. Corp., 284 A 2d 400, 404 (M.

Ct. App. 1971). Consequently, statutory enactnents have

beconme significant in this area of the |aw

Al t hough actions to recover
possession of real property existed at
common | aw the particular action of
unl awful detainer resulted fromthe
evol ution of the law and did not appear
inthis State until passage of the first
unl awful detainer statute in 1821.

Newport Hous. Auth. v. Ballard, 839 S.W2d 86, 88 (Tenn.

1992) .

The Tennessee statute creates a right to bring a
cause of action for a wit of possession when a | essee
remai ns on the | eased property after the | ease has been

termnated. The statute provides:

Unl awful detainer is where the def endant

-12-



enters by contract, either as tenant or
as assignee of a tenant, or as personal
representative of a tenant, or as
subtenant, or by collusion with a
tenant, and, in either case, willfully
and wi thout force, holds over the
possession fromthe landlord, or the
assi gnee of the renmai nder or reversion.

Tenn. Code Ann. § 29-18-104 (1980). The intent of the 1821
| egi slative act, in creating the action of unlawful detainer,
was to provide an action to determine the right of possession

of real property. Newport Hous. Auth. v. Ballard, 839 S.W2d

at 89.°

The statute was intended to prevent

bl oodshed, viol ence, and breaches of the
peace, too likely to arise from w ongful
intrusion into the possession of

another, and to give a right to
restitution under the statute; it is not
so absurd as to require actual bl oodshed
and vi ol ence, and frequent breaches of
the peace, in the acquisition or
retention of the possession.

Childress v. Black, 17 Tenn. 317, 320 (1836).

‘\Wher eas the action for unlawful detainer is a "purely
possessive action” where there is no issue of legal title,
Metropolitan Life Ins. Co. v. More, 72 S.W2d | 050, |05l
(Tenn. 1934), and action for ejectnment "is purely a | egal
action to be brought in circuit or chancery court with the
only question being one of legal title and the right to
possession in connection with the title.” Newport Hous.
Auth. v. Ballard, 839 S.W2d 86, 89 (Tenn. 1992).

- 13-



The action in unlawful detainer was for
possessi on of the property (Code, sec.
9257), and the judgnent for rent and
damages are incidental to the judgnent
for possession. Bloch v. Busch, 160
Tenn. 21, 22 S.W2d 242; Code, secs.
9244 and 9247. Conpare 36 C. J.S.,
Forci bl e Entry and Det ai ner, 83.

"The action is strictly possessory
inits nature, so that ordinarily the
i medi ate right to possession is al
that is involved or can be determ ned."

Nashvill e Hous. Auth. v. Kinnard, 186 Tenn. 33, 207 S.W2d

1019, 1021 (1948).

Forfeiture

However, the detainer statute by itself does not
address the problem of the tenant who breaches the provisions
of the | ease which has not by its ternms expired. Thus, at
comon |aw, the landlord had to specifically provide for
forfeiture of the | ease upon a breach of the ternms in the

| ease itself. For instance, in Barnett v. Dooley, 186 Tenn.

611, 212 S.W2d 598, 600 (1948), the Court hel d:

The law is that "a tenant's failure
to pay rent does not term nate or
forfeit his tenancy, in the absence of a
provision in the | ease for such
forfeiture; and where there is such a
provi sion, the landlord nust nmake forma
demand of the rent . . . unless such
demand is wai ved by the | ease or by act

-14-



of the parties.” Smth v. Holt, 193
S.W2d 100, 102 (Tenn. Ct. App. 1946).

This harsh result has been changed in many instances by

statute:

At common law, if the |ease sinply

i nposed a promi ssory obligation on the
tenant and nothing nore, a breach of the
obl i gation gave the landlord an action
for breach of contract, but no power to
term nate the lease. 1In order to have
the power to term nate at common | aw,
the |l andlord had to coupl e the covenant
Wi th an express provision for forfeiture
of the | ease upon breach of the
covenant. The comon | aw approach has
now been wi dely changed by statutes

whi ch give the landlord, in the absence
of a lease forfeiture clause, the power
to termnate the | ease for at |east the
nost serious kinds of tenant defaults,
such as failure to pay rent.

2 Rchard R Powell, Powell|l on Real Property at

§ 17.02[1][a][i].

It is generally recognized that a strict adherence
to viewing the | ease as a conveyance in property should yield
to contract lawin the situation of the tenant who fails to

pay rent.

The Uniform Residential Landlord
and Tenant Act explicitly recogni zes the
| andl ord's renedy of term nation of the

-15-



| ease in cases of "material
nonconpl i ance by the tenant with the
rental agreenent." Accordingly, under
the Uniform Act, the landlord' s renedy
of term nation, subject to proper notice
to the tenant, is recognized regardl ess
of whether the landlord has specifically
reserved the right to termnate in the

| ease. The Restatenent (Second) of
Property® takes substantially the sane
position, allowng the landlord to

term nate the lease for the tenant's
failure to performa promse within a
reasonabl e tinme after being requested by
the landlord to do so where as a result
of the failure "the landlord is deprived
of a significant inducenent to the
maki ng of the lease." Upon the tenant's
failure to |l eave voluntarily after
failure to correct the breach, the

| andl ord nmay pursue whatever renedies
are provided under |ocal |aw to recover
property froma hol dover tenant.

Id. at 8 17.02[1][a][ii]. Cf. Tenn. Code Ann. § 66-28-505
(1993) (providing for termnation of a | ease governed by the
Tennessee Uni form Residential Landlord and Tenant Act - "[i]f
rent is unpaid when due and the tenant fails to pay, witten
notice by the landlord of nonpaynent is required" before
termnation of a residential |ease.) However, the Tennessee
statute is limted to residential |eases and does not by its
terms control the rights and liabilities of the parties to a

| ease of non-residential property.®

°Di scussed infra at [slip op. at 18].

°But see Crawford v. Buckner, 839 S.W2d 754 (Tenn.
1992) (extending by judicial decision the applicability of
the Act's prohibition of excul patory clauses in | eases, to
all counties in the state).

-16-



Prior decisions of this Court have foll owed the
common | aw concept that a | ease is a conveyance of an
interest in real property and the rights of the parties are

determ ned by property law. In Planters Ins. Co. v. Digg, 67

Tenn. 563 (1876), which is relied upon by both parties, the

| ease provided that should the | essee fail during the termto
pay the taxes and ot her specified charges, then the | ease was
to termnate and the | essor would have the i nmedi ate right of

re-entry. The Court held:

These authorities conclusively settle
that the forfeiture is to be enforced at
the option of the lessor, and by an
affirmative act on his part, that is by
re-entry for such purpose, based on
failure to performor breach of the
condi tions, and do not take effect until
this is done.

Id. at 568. As previously noted, in Barnett v. Dooley, 212

S.W2d 598, 600 (Tenn. 1948), and also in Smth v. Holt, 193

S.W2d 100 (Tenn. App. 1946), the Court recognized the common
law rule that the failure to pay rent does not term nate the
tenancy in the absence of a forfeiture provision in the

| ease; and that where there is a forfeiture provision, the

| andl ord nust make a formal demand for the rent unless such

demand i s waived by the parties.

-17-



Hi storically, the chief distinction between a
condition and a covenant in an instrunment of conveyance
pertains to the renedy available to the grantor; breach of a
condition subjects the grantee's estate to forfeiture, breach
of a covenant subjects the grantor to an action for danages

only. See Sloan v. Cantrell, 45 Tenn. 571, 577 (1868).

This common | aw concept, which is based on the
techni cal characteristics of conditions, covenants, and
limtations’ has been replaced in nost jurisdictions by
statutes which provide the landlord a sunmary procedure
whereby the tenant may be evicted after a default in the
paynment of rent, whether or not the | ease has a cl ause
termnating the lease on failure to pay rent. Restatenent of
Property (Second) 8 12.1 (1977); 2 Powell on Real Property at
8§ 17.02[1][a][ii]. However, Tennessee has no such statute

applicable to non-residential |eases.

The positions of the parties in this case
denonstrate the failure of these traditional comon | aw rul es
of property |aw to acconmobdate present business conditions.
Cain's position is that Pioneer "irrevocably breached" the
| ease by failing to pay the taxes, thereby allowing Cain to

termnate the lease at its will. Cain contends that the

2 Powel|l on Real Property at & 17.02[1][a][i].

-18-



commrencenent of the unlawful detainer suit constituted its
election to termnate the | ease. Pioneer, on the other hand,
contends that a | easehold estate in non-residential property
"cannot be termi nated"” in the absence of a clearly stated
condition subsequent, and proof of breach, notice and re-
entry. Pioneer contends that Cain's only renedy for
Pioneer's failure to pay the taxes (or any other breach or
default) was an action, or perhaps successive actions,

agai nst Pioneer for danages. The history of this case is

anpl e evidence of the inadequacy of these comon | aw rul es of

property.

In the case before the Court, the | essee's
obligation to pay the taxes is stated in the sane | anguage
and in the sanme context as the obligation to pay the rent.
The instrunent evidences the intention that these
obligations, which are "in consideration of the | ease," are
of equal significance. |In analyzing the issues in this case,
there is no basis on which to distinguish between a covenant
and a condition. The ternms of the | ease are unanbi guous in
provi ding that both rent and taxes were to be paid by the
| essee. It is recognized that, "[t]he covenant of a tenant
to pay taxes, like a covenant to pay rent, involves the
paynent of a sum of noney which is ascertained, or readily

ascertai nable, 2 Poneroy's Equity Jurisprudence 8 454A. (5th

-19-



Ed. 1941)." Dreisonstok v. Dwornman Bldg. Corp., 284 A 2d

400, 404 (Md. Ct. App. 1971). The consequences of the
tenant's failure to pay taxes nay be nore detrinmental to the

| essor than the failure to pay rent.

The intention of the parties is not given
expression in the technical differences between covenants and
conditions. The parties' rights and liabilities should turn
on an interpretation of the | ease, the conduct of the
parties, and rules which are consistent wth nodern business
practice. The tinely evolution of the common | aw requires

that this result be acconplished.?®

The provisions of the Restatenent of Property
(Second), 8 I13.1 (1977), reflect the principles of nutuality
and fairness which should govern the determ nati on and
enforcenment of the legal rights at issue in this case.
Consequently, the resolution of the issues presented will be

according to that section, which states:

Nonper f or mance of Tenant's Prom se--
Renedi es Avail abl e

Except to the extent the parties to
a lease validly agree otherwise, if the
tenant fails to performa valid prom se

8See Broadwell v. Holnes, 871 S.W2d 471, 472-73 (Tenn.
1994) .

- 20-



contained in the lease to do, or to
refrain fromdoi ng, sonmething on the

| eased property or el sewhere, and as a
consequence thereof, the landlord is
deprived of a significant inducenent to
the making of the lease, if the tenant
does not performhis promse within a
reasonabl e period of tinme after being
requested to do so, the landlord may:

(1) termnate the | ease and recover
damages; or

(2) continue the | ease and obtain
appropriate equitable and legal relief,
i ncl udi ng

(a) recovery of damages, and
(b) recovery of the reasonabl e cost

of performng the tenant's
prom se

This decision requires that the case be remanded
to the trial court for further proceedings. The parties my
be allowed to anend their pleadings if necessary to address
all of the issues relevant to the resolution of their rights

and obligations under the |ease.

The costs are assessed agai nst the appellants and

appel | ees equal | y.
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Rei d, J.
Concur :
Drowta and Birch, JJ.,

and Wade, Sp. JJ.

OBrien, Sp. J., filing separate Opinion
Concurring in Results.
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