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OPINION

REI D, J.



Pursuant to Rule 23, Rules of the Tennessee
Suprene Court, the Court has accepted for decision the
foll owi ng question of law certified by the Sixth Crcuit

Court of Appeals:

Whet her principles of conparative fault
shoul d apply in Tennessee nedi ca

mal practice actions so as to result in

t he apportionnment of danamges between the
estate of a decedent who acted
negligently in causing an initial injury
and a physician who negligently treated
t he decedent for that injury.

The decision in this case is controlled by Volz v.
Ledes, 895 S.W2d 677 (Tenn. 1995). In accordance with that

opinion, the certified question is answered affirmatively.

Josie Gray, admnistratrix of the estate of her
not her, Peggy M Bush, sued Ford Mt or Conpany, Springfield
Surgery, P.C., and Dr. Sarbjeet S. Kumar in an action for the
decedent's wrongful death. The conplaint, which was filed on
February 20, 1992, alleges an action for strict liability
agai nst Ford and an action in negligence against Springfield
Surgery and Kumar under the Tennessee Medi cal Mal practice
Act, Tenn. Code Ann. 8§ 29-26-115 (1980). The case was tried

before a jury begi nning on August 30, 1993.



For purposes of this opinion, the essential facts
are as presented in the Sixth Grcuit's order certifying the
guestion to this Court. In the norning of February 6, 1991,
Bush crashed her Ford Tenpo into a utility pole in
Springfield, Tennessee, while driving approximately 30 mles
per hour. Bush was wearing her seatbelt but apparently did
not apply her brakes before hitting the pole. She was taken
by anmbul ance to a hospital |located only a few bl ocks fromthe
acci dent scene. At the hospital, Bush clained that the crash
was caused by a coughing and sneezing fit; however, an
energency room physician treating Bush detected the odor of

al cohol on her breath.

Bush conpl ai ned of difficulty in breathing and her
vital signs indicated severe distress. At the request of the
physi cian in charge of the emergency room Kumar, who had
treated Bush in Decenber of 1990 for an enl arged spl een,
exam ned Bush and eval uated her condition. During that
eval uation, her condition appeared to inprove, and, Kumar,
determning that his services were no |longer required, |eft
the emergency roomto attend to other duties. However,

i medi ately after Kumar's departure, Bush's bl ood pressure
dropped to a dangerously |ow | evel and her condition becane
critical. Neverthel ess, approxi mately one hour el apsed

bef ore Kumar performed surgery to renove the patient's



enl arged spl een, which had ruptured during the accident.
Kumar's treatnent was not successful, and Bush died,
"officially" froma "ruptured spleen"” due to an "auto

acci dent."

The conpl aint alleges that the decedent's death
was proximtely caused by a defective and unreasonably
danger ous passenger restraint systemin the vehicle
manuf actured by Ford and by the negligence of Kumar in the
treatnment of the decedent for the injury sustained in the
accident. Over the plaintiff's objections, the district
court judge instructed the jury that it should apportion

liability based on the principles of conparative fault.

Following its deliberations, the jury reported
that Ford was without fault. The jury specifically found,
however, that "Dr. Kumar acted with less than, or failed to
act with, ordinary and reasonable care in accordance with the
standard of acceptabl e professional practice for a general
surgeon practicing in Springfield, Tennessee, or a simlar
comunity in February, 1991," and that "Dr. Kumar's negligent
act or om ssion proximtely cause[d] Ms. Bush to suffer
injuries that would not otherw se have occurred.” The jury
al so found that "Ms. Bush was negligent in her operation of

her 1986 Ford Tenpo" and that "this negligence [was] a



proxi mate cause of Ms. Bush's injuries.”

The jury attributed 55 percent of the total fault
to Kumar and his surgical group and the other 45 percent to
t he decedent. The jury found that the total anount of
damages was $75,000, and, in accordance with the jury's
all ocation of fault, the district court rendered judgnent
agai nst Kumar and Springfield Surgery in the anmount of

$41, 250.

The plaintiff appealed to the Sixth Crcuit Court
of Appeal s, contending that principles of conparative fault
shoul d not have been applied in this case. The plaintiff,
appel l ant, specifically contends that her negligence in
causi ng the accident should not have been considered in
determ ning the award of damages. The discharge of Ford from

liability is not an issue in this review

On May 4, 1992, prior to the trial of this case,

this Court released the opinion in Mlintyre v. Bal entine, 833

S.W2d 52 (Tenn. 1992), thereby adopting the doctrine of
conparative fault. The Court held that "so long as a

plaintiff's negligence remains |ess than the defendant's



negligence the plaintiff may recover; in such a case,
plaintiff's damages are to be reduced in proportion to the
percentage of the total negligence attributable to the
plaintiff.” 1d. at 57. The Court also held that the
principles of conparative fault would be applied in all cases

tried after the rel ease of Mlntyre. |d. at 58.

In Volz v. Ledes, 895 S.W2d 677 (Tenn. 1995),

this Court approved the application of conparative fault

principles to a nedical nmalpractice case. In Volz v. Ledes,

the patient died of testicular cancer. The jury attributed
10 percent of the fault to Volz hinself; 45 percent to the
out-of-state, non-party physician who first treated Vol z; and
45 percent to Ledes, who failed to treat Volz until the

cancer had becone inoperable. |d.

The Court disagreed with the conclusion of the
i nternedi ate appellate court that the plaintiffs' cause of

action was for "loss of chance." The Court hel d:

In Kilpatrick v. Bryant, 868 S.W2d 594
(Tenn. 1993), this Court declined "to
relax traditional cause in fact

requi renents and recogni ze a new cause
of action for |loss of chance." The
Court of Appeals was in error to remand
for aretrial upon a "loss of chance"
cause of action. Further, upon careful
review of the record, we find that the
plaintiffs' wongful death action was




the proper |egal vehicle under which
their cause should have been initiated,
tried, and deci ded.

Id. at 679.

In reference to the jury verdict, the Court

st at ed:

The jury found that the negligence
of Dr. Ledes was a contributing
proxi mate cause of the death of Robert
Vol z, along with the negligence of the
non- party Houston physician and the
negl i gence of Volz hinself. Under the
conparative fault system adopted by
Tennessee in Mintyre, a plaintiff my
recover fromnultiple tortfeasors as
long as the plaintiff's fault is |less
than that of the conbined tortfeasors.
Upon the jury's findings and, upon the
trial judge' s proper charge, the correct
system of apportionnent was enpl oyed in
accordance with the guidelines set out
by this Court in Mlntyre.

Id. at 680. Thus, applying the principles of conparative
fault to a nmedical nmal practice action, a physician is |liable
only for that portion of the plaintiff's damages that were

proxi mately caused by the physician's negligence.

The Court declines the invitation to reverse the

decision in Volz v. Ledes, which, in the Court's view, was

properly decided. |In the present case, the decedent's



negl i gence caused the accident and, incidental thereto, the
ruptured spleen. The physician negligently failed to

di agnose the injury. Death resulted. There was one
indivisible injury proximately caused by the separate,

i ndependent acts of the plaintiff and the physician. Had the
injury been caused by the separate, independent negligent
acts of the physician and another tortfeasor, the liability
of each would be determ ned by the fault attributed to each.

Onens v. Truckstops, S.W2ad : (Tenn. 1996)

[slip opinion at 22]. The principle is the same where the
negligence of the plaintiff is a contributing proxi mate

cause. Witehead v. Toyota Mdtor Co., 897 S.W2d 684 (Tenn.

1995).

This case does not present, and the Court declines
to address in this opinion, the rights and liabilities of the

parties where there are nultiple, separate injuries.

In response to the certified question, the
principles of conparative fault apply in Tennessee nedi cal
mal practice actions, so as to result in the apportionnent of
fault between the estate of a decedent who acted negligently

in causing the initial injury, and a physician who acted



negligently in the treatnent of the decedent for that injury.
The physician's liability will be limted to the percentage

of the total damages attributed to his negligence.

The Cerk will transmt this opinion to the Sixth
Circuit Court of Appeals and counsel for the parties in
accordance wth Rule 23, Section 8 of the Rules of the
Tennessee Suprene Court. The costs in this Court will be

taxed to the plaintiff.

REI D, J.

Concur:

Anderson, C. J., Drowota, Birch, and
Wiite, JJ.
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