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JUDGMVENT OF COURT OF APPEALS
AFFI RVED; CASE REMANDED TO
Cl RCU T COURT. REI D, J.



This case presents an appeal fromthe decision of
the Court of Appeals affirmng a judgnent term nating the
parental rights of the respondent-nother and decreeing the
adoption of the child by the petitioner-foster parents. The

record supports that judgnent.

Debra McCl oud was born on Decenmber 22, 1988. Two
nmonths | ater, in February 1989, she becane a ward of the
state, subject to the nanagenent of its Departnent of Human
Services (DHS) and the pronouncenents of its courts. Since

the State becane her parens patriae, Debra has been the

victimof inconsistent counsel provided by State-enployed
experts, inconsistent positions by DHS with regard to her
custody, and conflicting decisions by a juvenile court
referee, a special judge of the juvenile court, the circuit
court on two hearings, and two appeals to the Court of
Appeals. In addition, she was the victimin two crim nal
court proceedings. This Court, seven years later, finally

adj udges her |egal fate.

The precipitating circunstances were acts of abuse
and negl ect by her parents. Evidence of physical abuse, a
scratch and sone bruises, first appeared on the day that
Debra's nother, the appellant Lou Anne McC oud, returned to

wor k. Debra was si x weeks ol d. Her father, Kenneth Md oud,



who was alone with the child before Ms. McCl oud arrived hone,
expl ai ned that he had dropped the baby. During the next
week, Ms. McC oud observed additional bruises, a swllen |ip,
a bl ack eye, and abrasions in the child s vaginal area. The
father avowed that all these conditions were the result of
accidents which occurred while he was keeping the child.

Ms. McCl oud's nother suggested to her daughter that the
injuries were not the results of accidents. On February 16,
1989, Debra's babysitter called Ms. MO oud and told her that
Debra had a severe laceration inside her nmouth and a high
fever. Debra was taken to a hospital, where an exam nati on
reveal ed brui ses and | acerations on her head, face, and
stonmach, vagi nal bleeding and a bite mark on the child's

br east .

Questioning by police officers and DHS personne
produced an adm ssion by the father that he had struck the
child because she woul d not be quiet. The father was
arrested at the hospital, Ms. McC oud was arrested | ater.
The father was charged with aggravated assault and assault
and battery, and Ms. MC oud was charged wi th aggravated
assault for failing to protect her child from abuse by the

f at her.

Upon petition filed on February 16, 1989 in the



juvenile court by DHS asking that the child be declared
dependent and negl ected,' tenporary custody was awarded to
DHS, and on February 21, 1989, the child was placed with M.

and Ms. Nash-Putnam the appellees, as foster parents.

Debra was the first child kept by the Nash-Put nans
pursuant to an agreenent with DHS that children woul d not be
pl aced with them for extended periods of tinme and they woul d
not be permtted to adopt a child placed with them except
with the approval of DHS. However, by Novenber 1989, the

Nash- Put nans had comrenced efforts to adopt Debra, which

Tenn. Code. Ann. 37-1-102(b)(10) (Supp. 1995) provides:
"Dependent and neglected child" means a child:

(A) Who is without a parent, guardian or |egal custodian;

(B) MVhose parent, guardian or person with whomthe child |lives, by
reason of cruelty, mental incapacity, immrality or depravity is unfit to
properly care for such child;

(C) MWho is under unlawful or improper care, supervision, custody
or restraint by any person, corporation, agency, association,
institution, society or other organization or who is unlawfully kept out
of school;

(D) VWhose parent, guardian or custodian neglects or refuses to
provi de necessary medical, surgical, institutional or hospital care for
such child;

(E) \Who, because of |ack of proper supervision, is found in any
pl ace the existence of which is in violation of |aw,

(F) MWho is in such condition of want or suffering or is under such
i mproper guardi anship or control as to injure or endanger the morals or
health of hinself or others;

(G W is suffering fromor has sustained a wound, injury,
disability, or physical or mental condition caused by brutality, abuse or
negl ect;

(H Wo has been in the care and control of an agency or person
who is not related to such child by blood or narriage for a conti nuous
period of eighteen (18) nonths or longer in the absence of a court order
and such person or agency has not initiated judicial proceedings seeking
either | egal custody or adoption of the child; or

(1) W is or has been allowed, encouraged or pernmtted to engage
in prostitution or obscene or pornographi c photographing, filmng
posing, or sinmilar activity and whose parent, guardi an or other custodian
negl ects or refuses to protect such child fromfurther such activity.



i ncl uded di scussions with Ms. McC oud and the DHS case
wor ker. The rel ationship between the foster parents and DHS
soon becane strai ned because DHS resi sted the Nash- Put nans'

efforts to have the nother's parental rights term nated.

The goal of the original foster care plan prepared
by DHS was that Debra and her nother, who had separated from
the father, be reunited by Decenber 1989. As a part of that
pl an, Ms. M oud began attendi ng classes and counseling
sessions designed to inprove her parenting skills and her
ability to tolerate stress. She visited with Debra to the

extent allowed by the custody order.

In Decenber 1989, another child was born to the
Mcd ouds; in June 1990, they divorced; in July 1990,
Ms. McCl oud was convicted on three counts of aggravated
assault and received a four year sentence, all of which,
except for 45 days, was suspended; and the father was ordered
to serve one year of an eight-year sentence on siXx
convi ctions of aggravated assault and one conviction of
assault and battery. Visitation between Debra and her nother

continued while Ms. McC oud was i ncarcerat ed.

DHS reports prepared in August and Cctober 1990,

supported the return of custody to Ms. MO oud by Septenber



1991; this plan was approved by the juvenile court and
subsequently ratified by a DHS nulti-disciplinary team
During this time, the Nash-Putnanms strongly criticized DHS s
foster care programon a |l ocal television show They also
di scl osed to the DHS case worker that they planned to
intervene in the case and that "M ssy," the nanme they had

given Debra, "will be practically grown by the tinme this
matter is settled.” They referred to plans to appear on
national television shows on which DHS "would | ook | ess

foolish if they were planning to termnate" Ms. MC oud's

parental rights.

On April 9, 1991, Ms. Mcd oud noved the juvenile
court for a hearing on the issue of custody. The Nash-
Putnams, in a notion to intervene, petitioned the juvenile
court to termnate Ms. McCloud's visits with the child. At
the hearing, a juvenile court referee increased rather than
termnated the nother's visitation privileges. On May 6,
1991, the guardian ad |item appeal ed the decision to the
juvenile court judge, who recused hinmself and appointed a
special judge. Eight nonths later, on January 6, 1992, the

speci al judge concluded the hearing and rendered a deci sion.

On the appeal to the juvenile judge, heard by the

speci al judge, DHS reversed its two-and-one-half-year's



support of Ms. McCloud's right to retain her parental rights
and, instead, supported the foster parents' position that

Ms. McCloud' s visits should be termnated. DHS apparently
relied upon the views of the third clinical psychologist, who
was retained to evaluate Debra's condition and circunstances
after DHS had di scharged two clinical psychol ogists
previously retained for that purpose. However, the special

j udge denied the request that the nother's visitations be
term nated and set July 8, 1992 as the date for a further
hearing on the issue of custody.? This judgnment deternining
visitation was appealed to the circuit court, which accepted
jurisdiction. During the hearing of the appeal in the
circuit court, the Nash-Putnans filed, as an original suit in

the circuit court, a petition for the adoption of Debra.

The decision of the circuit court on the appea
fromjuvenile court was appealed to the Court of Appeals.
Those proceedi ngs were described by Judge Koch, who wote for

the Court of Appeals, as follows:

"The special juvenile judge filed an order on
January 6, 1992 that was highly critical of the departnent's

handl i ng of the case. The special judge found: (l) that the

The juvenile court at that hearing terninated the
father's parental rights, fromwhich there was no appeal



departnent had failed to nake reasonable efforts to reunite
Ms. McCl oud and her daughter; (2) that the departnent had
betrayed Ms. McC oud by | eading her to believe that her
daughter would be returned to her if she followed through
with the foster care plan; (3) that Ms. Mcd oud had renedi ed
the conditions that had required the renoval of her daughter
in February 1989; and (4) that it was in the child' s best
interests to increase visitation in an effort to reunite

Ms. McCl oud and her daughter on or before July 8, 1992. The
speci al judge also set a hearing on July 8, 1992 'to
determne if custody will be transferred fromDHS to Lou Ann
McCl oud, and the visitation rights, if any, of the foster

parents.'

"The special juvenile judge was never able to
conduct the July 8, 1992 hearing because the Nash-Putnanms
pursued an appeal to the circuit court. Notw thstanding
Ms. McCloud' s objections to the prematurity of the appeal and
the court's jurisdiction, the circuit court decided to
entertain the appeal, to stay the juvenile court proceedings,

and to set a hearing for May 21, 1992,

"On the day of the hearing, the Nash-Putnans fil ed
a petition in the circuit court to termnate Ms. MC oud' s

parental rights and to adopt the child. Rather than



supporting the Nash-Putnans as it had in the proceeding
before the special juvenile judge, the departnent changed its
position again and recommended that the child be returned to

Ms. McCloud in a graduated manner

"Fol | owi ng si x days of hearings, the circuit court
entered an order on June 18, 1992, finding (I) that the child
was dependent and negl ected; (2) that the child was a speci al
needs child; (3) that the child had bonded to the Nash-

Put nans; (4) that the Nash-Putnans had nore than sufficiently
nmet the child s needs during the three years she had been in
their care; and (5) that visitation and placenment with M.
McCl oud woul d not be in the child s best interests.
Accordingly, the circuit court ordered the i nmedi ate
termnation of Ms. McCoud's visitation rights and renanded
the case to the juvenile court with directions to the
departnment 'to proceed with proper petitions for term nation
of parental rights of the nother allow ng adoption
proceedings to be initiated by the foster parents.'

Ms. McCl oud and the departnent have appeal ed fromthis order.

"This case shoul d never have reached this court in
its present posture. It highlights the shortcomngs in the
present foster care and adoption procedures whose purpose

should be to mtigate the damage dysfunctional famlies

-10-



inflict on children. These cases deal with delicate, far
reaching i ssues that are best decided quickly and finally.
Regrettably, the present statutory schenme for dealing with
these issues invites delay, and every day that passes nakes a
final decision nore difficult and nore painful to al

i nvol ved.

"There is no shortage of victins in this case. To
be sure, Debra McCoud is the victimof serious physical
abuse. Wil e her physical wounds have heal ed, she stil
suffers from psychol ogi cal wounds received at her father's
hands when she was two nonths old. But Ms. McCloud and the
Nash-Putnans are victins as well. Like the child, they have
been victim zed by vacillating departnent personnel too
preoccupi ed with departnental policies and procedures,
conflicting expert opinions, statutes creating hazy
jurisdictional boundaries that permt judge shopping and
del ay, and discordant judicial attitudes concerning the best

interests and rights of all the parties.

"The departnent cannot be faulted for renoving
Debra fromthe McCl oud honme and placing her in a foster hone.
Certainly the Nash-Putnans cannot be faulted for taking the
child in and for supporting and nurturing her while she has

been in their care. Nor can they be faulted for their

-11-



I nevitabl e enotional attachnent to the child. There is,
however, no justification for the departnent's clunsy del ay
in bringing about a pronpt and concl usive resolution of the
child's fate or for the circuit court's assunption of

jurisdiction in the clear absence of statutory authority.”

Fi ndi ng the court conpelled by statutes governing
the jurisdiction of the juvenile and circuit courts, the
Court of Appeals held that, because the circuit court did not
have jurisdiction to hear an appeal fromthe juvenile court's
order denying the notion to termnate Ms. McCoud's visits
with the child, which was not the only issue before the
juvenile court, the circuit court's order was void. However,
the Court of Appeals recognized that the circuit court,
pursuant to its plenary jurisdiction over the petition for
adoption, would consider all matters previously considered by
it and the juvenile court, and therefore, remanded the case
to the circuit court. The Court of Appeals held that the
circuit court should decide two issues, whether the nother's
parental rights should be term nated and whet her adoption

shoul d be order ed.

The petition to adopt was heard in the circuit

court on Novenber 2, 1993. The entire record of the prior

hearing in that court was nade an exhibit and consi dered by

-12-



the court. 1In addition, the court heard testinony: that the
child had fornmed a bond with the foster parents and breaking
t he bond woul d be extrenely traumatic to the child; that the
foster parents had been excellent parents to the child,

al t hough the foster father had not seen his own daughter from
a previous nmarriage in two years and was not current in
maki ng child support paynents; and, fromtwo clinical
psychol ogi sts, that the child s best interests would be
served by her remaining with the foster parents. On the

ot her hand, there was testinony: that the nother had nade
extensive progress in the training designed to nake her an
appropriate parent; by a DHS social worker reconmendi ng the
return of the child to the nother; that Ms. MC oud had been
a good parent to her second daughter; that after the juvenile
court increased visitation, the child and nother showed
genui ne affection for each other; and, froma counselor wth
a nmaster's degree in psychol ogy, the recomendati on that the

child be returned to the nother.

The court term nated the nother's parental rights
and allowed the foster parents to adopt the child. The court
found that the proof established the follow ng conditions and
circunstances set forth in Tenn. Code Ann. 8§ 37-1-

147(d) (1) (A), (B), (O : (2): and (3) (1991),% which are, as

3This code section was amended, effective January 1, 1996. See
Tenn. Code Ann. 88 37-1-147 and 36-1-113 (Supp. 1995).
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foll ows:

1) The child has been renoved fromthe
custody of the parent by the court for
at | east one (1) year and the court
finds that:

(A) The conditions which led to the
renoval or other conditions which in al
reasonabl e probability would cause the
child to be subjected to further abuse
or neglect and which, therefore, prevent
the child' s return to the care of the
parent(s) still persist;

(B) There is little likelihood that
these conditions will be renedied at an
early date so that the child can be
returned to the parent in the near
future; and

(C The continuation of the |egal parent
and child relationship greatly

di m ni shes the child' s chances of early
integration into a stable and pernanent
hone.

2) The parent has been found to have
commtted severe child abuse agai nst the
chil d;

3) The parent has been sentenced to
nore than two (2) years' inprisonnment

for conduct which has been or is found
to be severe child abuse. ...

The Court of Appeals affirnmed the term nation of

Ms. McCl oud' s parental rights.

-14-



Lo b b

The standards of review applicable to this case

are well stated in Aaron v. Aaron, 909 S.W2d 408, 410 (Tenn.

1995) ,

In cases such as the one under
subm ssion, where the cause was tried
Wi thout a jury, we note that while
concurrent findings of fact are binding
on the reviewi ng court if supported by
any material evidence, such a rule does
not apply to questions of |law or m xed
guestions of law and fact. Bubis v.
Bl ackman, 435 S.W2d 492, 498 (Tenn. C.
App. 1968). M xed questions of |aw and
fact are subject to review. Mirdock
Accept ance Corp. v. Jones, 362 S.W2d
266, 268 (Tenn. Ct. App. 1961). W find
that a presunption of correctness does
not attach, but as w th questions of
law, this Court has great latitude to
det ermi ne whether findings as to m xed
questions of fact and | aw nmade by the
trial court are sustained by probative
evi dence on appeal .

ee also Tenn. Code Ann. 88 27-1-113, 27-3-103 (1980); Tenn.

R App. P. 13.

Lol

Even though In re Adoption of Fenale Child, 896

S.W2d 546 (Tenn. 1995) and Petrosky v. Keene, 898 S.W2d 726

(Tenn. 1995), had not been deci ded when the Court of Appeals

-15-



rendered its decision in this case, the issues presented by
this case are determ ned by the principles set forth in those

cases.

In three recent decisions, this Court exam ned the
constitutional rights of parents regarding their children.

These cases recogni zed that,

Tennessee courts have historically held
that, "a parent is entitled to the

cust ody, conpani onship, and care of the
child, and should not be deprived

t hereof except by due process of |aw

It is a natural right, but not an

i nal i enabl e one. The parents are
trusted with the custody of the child
upon the idea that under the instincts
of parental devotion it is best for the
child.”

In Re Adoption of Female Child, 896 S.W2d 546, 547 (Tenn.

1995) (quoting State ex rel. Bethell v. Kilvington, 100 Tenn.

227, 236, 45 S.W 433, 435 (1898)); see also Hawk v. Hawk,

855 S.W2d 573, 577 (Tenn. 1993).

Parents ... have a fundanental I|iberty
interest in the care and custody of
their children under both the United
States and Tennessee Constitutions.
Stanley v. Illinois, 405 U S. 645, 92

S. C. 1208, 31 L.Ed.2d 551 (1972); Hawk
v. Hawk, 855 S.W2d 573 (Tenn. 1993).
However, this right is not absol ute and
the State may interfere with parental

rights if there is a conpelling State

-16-



interest. Santosky v. Kraner, 455 U. S.
745, 102 S. Ct. 1388, 71 L.Ed.2d 599
(1982); Hawk v. Hawk, 855 S.W2d at 579.

Nal e v. Robertson, 871 S.W2d 674, 678 (Tenn. 1994).

This Court held in In re Adoption of
Female Child, 896 S.W2d 546, 547-48
(Tenn. 1995), that "in a contest between
a parent and a non-parent, a parent
cannot be deprived of the custody of a
child unl ess there has been a finding,
after notice required by due process, of
substantial harmto the child. Only
then may a court engage in a general
"best interest of the child evaluation
in making a determ nation of custody."

Petrosky v. Keene, 898 S.W2d 726, 728 (Tenn. 1995).

The first issue is whether the pleadings and proof
in the case before the Court support a finding of substanti al
harmto the child, that would justify the term nation of
Ms. McCloud's parental rights. The petition filed by DHS,
and considered by the trial court in the adoption
proceedi ngs, charge that Debra was a "dependent and
negl ected" child as defined in Tenn. Code Ann. § 37-1-102(b)
and relied specifically upon subsection (G, which includes
inthat definition a child "[who is suffering fromor has
sustained a wound, injury, disability, or physical or nental

condition caused by brutality, abuse or neglect.” That

-17-



section describes a substantial harm and the petition was

adequat e noti ce.

The record in this case supports the concurrent
findings by the trial court and the Court of Appeal s that
Ms. McCl oud was responsible, along with her husband, for the
injuries and resulting harmto the child. There was evidence
that she was aware that the abuse was occurring prior to the
date she took the child to the hospital, that she failed to
protect the child fromthe abuse, and that the conduct was

i kely to cause great bodily harm or death.

The conclusion is that the constitutional
requi renments of notice and proof of substantial harm have
been nmet, thus allowing the Court to intrude upon the

nother's parental rights.

The next issue is whether the proof is sufficient
to support the term nation of the nother's parental rights
pursuant to Tenn. Code Ann. 8 37-1-147. That section
provi des that parental rights may be termnated if the court
finds by clear and convincing evidence that termnation is in
the child' s best interests and al so finds the existence of

one or nore of several conditions, including:

-18-



(2) The parent has been found to have
commtted severe child abuse agai nst the
chil d;

(3) The parent has been sentenced to
nmore than two (2) years' inprisonnent
for conduct which has been or is found
to be severe child abuse.

The Court of Appeal s found:

After reviewing the record in this
case we think the evidence is clear and
convincing (1) that Ms. McC oud was
aware that the abuse was occurring, (2)
that she failed to protect the child,

(3) that the conduct was likely to cause
great bodily harmor death and (4) that
t he abuse caused the severe
psychol ogi cal probl ens described in
Tenn. Code Ann. 837-1-102(19)(B).*

We consider the following facts to
be established by clear and convinci ng
proof. First, the child suffered severe
trauma as a result of the abuse, the
psychol ogi cal effects of which have been
deep and persistent. Second, the
enotional support allowing the child to
cope with the |l asting psychol ogi cal
effects of the abuse has been supplied

“Tenn. Code Ann. § 37-1-102(b) (19)(B) (Supp. 1995) states:

(19) "Severe child abuse" nmeans:

(B) Specific brutality, abuse or neglect towards a
child which in the opinion of qualified experts has caused or
will reasonably be expected to produce severe psychosis,
severe neurotic disorder, severe depression, severe
devel opnental delay or retardation, or severe inmpairment of
the child's ability to function adequately in the child's
environment, and the knowing failure to protect a child from
such conduct.

-19-



by the foster parents. Third, as a
result the child has formed a bond with
the foster parents as great as the bond
between a child and its natural parents.
Fourth, breaking that bond after five
and a half years would be extrenely
traumatic to the child. |In addition
the record does not support a finding
that Ms. McC oud would be able to supply
the required enotional support for the
child to successfully cope with the

| oss. For these reasons we think the
trial judge was correct in finding that
term nating Ms. McC oud' s parental
rights was in the child' s best

i nterests.

The record supports the finding by the Court of
Appeal s that Ms. McCloud coommitted severe child abuse under
Section 37-1-147(d)(2), and that term nating the nother's
parental rights was in the child's best interest.
Ms. McCloud's argunent that the statute applies only to one
who "commts" the abuse is untenable. Allowing a child to be

abused i s egregi ous abuse.

The record al so supports the Court of Appeals'
finding that Ms. McCloud "has been sentenced to nore than two
(2) years' inprisonnment for conduct which has been or is
found to be severe child abuse.” Tenn. Code Ann. § 37-1-
147(d)(3). Any doubt regarding the nmeaning of that statute

was renoved by the 1996 anendnent. The statute now reads:

The parent or guardi an has been

-20-



sentenced to nore than two (2) years
i mprisonment for conduct against the
child who is the subject of the

petition, ... which is found by the
court hearing the petition to be severe
child abuse .... Unless otherw se

stated, for purposes of this
subdi vi si on, ?sentenced? shall not be
construed to nean that the parent or
guardi an nmust have actually served nore
than two (2) years in confinenent, but
shall only be construed to nean that the
court had inposed a sentence of two (2)
or nore years upon the parent or
guar di an.

Tenn. Code Ann. 8§ 36-1-113(Qg)(5) (Supp. 1995). Wth or

wi t hout the amendnent, the focus is on the seriousness of the
of fense as determined by the severity of the sentence, rather
than the tinme actually incarcerated. The conclusion on this

i ssue, therefore, is that the record supports the decision

termnating Ms. MO oud's parental rights.

Ms. McCloud al so asserts on this appeal that the
court erred in granting the adoption. That contention is
based solely on the claimthat the court erred in termnating
her parental rights. M. MCoud did not assert at the tria
and does not assert in this Court that the Nash-Putnans are
not suitable persons to adopt Debra. Since the issue
regarding the term nation of parental rights has been
resol ved agai nst her, the issue of adoption nust be resol ved

agai nst her al so.
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The judgnent of the Court of Appeals is affirned,

and the case is remanded to the circuit court.

Costs are taxed against the appellant Lou Anne

Mcd oud.

Rei d, J.

Concur:

Anderson, C. J., Drowota, Birch,
and Wiite, JJ.
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