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W granted the application of Terry E. Wod, the
def endant, for perm ssion to appeal in order to resolve an i ssue of
first inpression in Tennessee: whet her the return of a sealed
present nent' engages an accused person's speedy trial rights under
the Sixth Amendnent to the United States Constitution and Article
I, 8 9, of the Tennessee Constitution. After a thorough
exam nation of the record and careful consideration of the issue,
we conclude, for reasons appearing below, that the return of a
present nent, whet her seal ed or unseal ed, whether the acconpanying
tt)ity is executed or unexecuted, is a formal accusation that
engages constitutional speedy trial provisions. Thus, we nmnust

apply the criteria of Barker v. Wngo? and State v. Bishop® to

determ ne whether the thirteen-year delay in this case deprived t he
appel l ant of his constitutional speedy trial rights. W find that
t here was no such deprivation and affirmthe judgnent of the Court

of Crim nal Appeals.

AWIliamson County grand jury i n Septenber 1979 returned
a presentnment charging the defendant with the nmurder of Joseph R
Henderson. The presentnent as returned was sealed, and a (¢)ii}
was issued for the defendant, who was then in the custody of

Al abama authorities awaiting trial on a different nurder charge.

'For our purposes, "presentnment” is synonynous Wwth
"indictnment."

2407 U.S. 514 (1972).
3493 S.W2d 81 (Tenn. 1973).
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The State knew the circunstances of the defendant's detention in
Al abama; however, the t(i1ity was not executed because the
W liamson County authorities believed that Al abama woul d sent ence

the defendant to death by el ectrocution.

The defendant was convicted on the Al abama charge and
sentenced to a prisonterm Thus, in 1983, the defendant was alive
and still in the custody of the Al abama authorities. |In Novenber
1983, the Crcuit Court of WIIlianmson County placed the cause on
the "retired docket." For reasons not clearly shown in the record,
the WIlliamson County sheriff's departnent |odged a detainer
agai nst the defendant in Mrch 1984. Al t hough aware of the
det ai ner,* the defendant did not pursue a speedy trial under the

I nterstate Conpact on Detainers® at that tine.

I n June 1989, Al abana of fered t he defendant parole. This
parol e was, however, conditioned on the defendant's agreenent to
submit to the Tennessee detainer. The defendant refused and

conti nued serving the Al abana sentence.

In March 1990, the defendant wote the WIIlianson County

court clerk inquiring about the detainer; the clerk did not

‘The defendant testified that in 1984 he learned of the
Wl lianmson County charges when soneone nmailed copies of the
“warrants” to himin Al abama.

*Tennessee adopted the Conpact in 1970. Tenn. Code Ann. § 40-
31-101 (1990). Al abama adopted the Conpact in 1978. Ala. Code §
15-9-80 (1995).



respond. On Septenber 4, 1990, the defendant filed ajri1 it notion
for a speedy trial. The trial court docketed this notion for
hearing despite the fact that the defendant failed to follow the

requi red procedure.?®

The trial court conducted a hearing on the notion on
Sept enber 10, 1990. The defendant was not present, and no one has
offered a clear recollection of those proceedings. In any event,

t he docket contains an entry: "detainer lifted."

Subsequently, the District Attorney General investigated
further and determ ned that the case shoul d be prosecuted. He then
initiated procedures under the Interstate Conpact Act to return the
defendant to Wl lianmson County for trial. Trial comenced February

9, 1993, al nost fourteen years after the return of the presentnent.

At trial, the victims girlfriend testified that she and
the victim had planned to neet the night the victim di sappeared.
When he did not appear, she began searching for him She drove
first to a bar where he had been when he | ast spoke with her by

t el ephone that afternoon. Wen she did not see his van there, she

®Thi s Court has held that under the Conpact, the defendant has
the burden of giving notice to the receiving state of his or her
request under Article Ill of the Conpact for pronpt disposition of
the charges. State v. Mwore, 774 S.W2d 590 (Tenn. 1989). Strict
conpliance with the notice and certification procedures outlinedin
the Conpact is required. State v. Gizzell, 584 S.W2d 678 (Tenn.
Crim App. 1979). Since the defendant did not conply with the
procedures outlined in the Conpact, the provisions of that
statutory renedy did not apply.




pulled into a trailer park across the street. As she was pulling
into the trailer park, the victims van was pulling out. The
victimwas driving, and a man she | ater identified as the defendant
was in the passenger seat. She nmade eye contact with the victim
he made a hand notion as though to wave her away. She tried to

foll owthe van, but lost it. She never sawthe victimalive again.

Later that evening, the defendant was observed in
possession of the victims van and was wearing certain itens of
clothing knowmn to belong to the victim The defendant told his
girlfriend that he had to "bust" sonmeone. Wthin a day or so of
the victinms di sappearance, the def endant accosted and det ai ned t wo
females in Barren County, Kentucky.’ During the encounter, the
def endant bragged to them that he had killed the victim The
femal es assisted himin disposing of sone of the victim s personal
possessi ons. These itens were recovered when they escaped fromthe
def endant and took investigators to the site where the itens had
been thrown. Several days later, the victims girlfriend saw a
newspaper article that included a photograph of the defendant. She
I medi ately contacted the authorities and told themthe photograph
depicted the man she had seen with the victim the night he
di sappeared. Wen the defendant was arrested on charges of rape
and ki dnapping of the two fenales, the authorities confiscated a

‘11t .38 revolver. During questioning, the defendant gave Kent ucky

"The fact that the females were raped was not adnitted as
evidence in the trial of this cause.
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police two versions of how he had acquired the victinms van.
First, he said he found the van on the side of the road near I|-65
with the keys inside. He said later that the victimhad gone on a
trip and had left the van with him The victinms body was
di scovered in WIlianson County ten days after his di sappearance.
He had been shot three tines--twce in the head and once in the

abdonen.

Significantly, none of the State's wtnesses had
difficulty recalling the facts surrounding the victinis
di sappearance; however, in the period between presentnent and
trial, one non-critical witness (a crimnal investigator) died.
Neither thel1lt .38 revolver seized fromthe defendant at the tine
of his arrest in Kentucky nor the bullet fragnents recovered from
the victinms body could be |ocated; nevertheless, the ballistic

report fromthe Tennessee Bureau of |nvestigation was avail abl e.

The jury convicted the defendant of first-degree murder
and possession of a firearm in the comm ssion of nurder. I n
addition to life inprisonnent for the nurder conviction, the trial
court inposed a five-year sentence for the firearmviolation--to be
served consecutively to the other Alabama and Tennessee

convi cti ons.

The defendant makes no challenge to the convicting

evidence; rather, he insists that the State, by permtting



approximately thirteen years to pass between presentnent and tri al,
violated his Sixth Arendnment right to a speedy trial. He urges
further that the | engthy delay violated his due process rights and

requi res dism ssal of the charges.

The State contends that because the presentnent was
seal ed, the period within which the defendant shoul d have filed for
a speedy trial did not begin to run until the execution of the
tipits on October 9, 1992, thereby making the Barker bal anci ng t est
I nappl i cabl e. The State reasons that because the speedy trial
cl ause does not apply, the issues nust be analyzed under due
process criteria. To prevail wunder such criteria, the State
asserts, the defendant nust prove that actual prejudice resulted
from the del ay. The rationale underlying this requirenent, the
State says, is that the purpose for the speedy trial provisions of
our state and federal constitutions is to prevent oppressive
pretrial incarceration, protect a defendant from the humliation
and anxiety associated with a public accusation, and avoid
i mpai rment of a defendant's defense caused by a |engthy delay.
Hence, a defendant in a sealed presentnent case is not exposed to
oppressive pretrial incarceration and, because he i s unaware of the
pendi ng charges, is not subject to such anxiety and hum i ation.
Moreover, the State argues that the statutes of |imtation protect

an accused from having to defend against stale charges.® The

!, n first-degree nurder cases the protection offered by a
statute of |imtation does not exist since there is no statute of
limtation for that crine. ftt Tenn. Code Ann. § 40-2-101(a)
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concl usi on should be, the State asserts, that the conviction nust

be affirmed since actual prejudice was not proven.

W first address the issue of whether a sealed
presentnent is sufficient to require a speedy trial analysis. In
our view, the State's position conflicts with the Sixth Arendnent
tothe U S Constitution and with Article I, 8 9, of the Tennessee
Constitution. Both constitutional provisions apply, by their own
ternms, to persons "accused" in a "crimnal prosecution.” Cearly,
to be an "accused" one nust be faced with a "formal accusation."
The United States Suprenme Court has held that the Sixth Amendnent
guarantee to a speedy trial does not apply until the defendant

beconmes an "accused." United States v. Marion, 404 U S. 307, 313

(1971). Specifically, "it is either a formal indictnment or
information or else the actual restraints inposed by arrest and
holding to answer a crimnal charge that engage the particul ar
protections of the speedy trial provision of the Sixth Anendnent.”
404 U. S. at 320 (enphasis added). This Court has al so noted that
no speedy trial rights arise until after formal accusation, either

by arrest or by grand jury action. State v. Baker, 614 S.W2d 352,

353 (1981). Moreover, Tenn. Code Ann. 8 40-2-104 (1990) expressly

provi des that a prosecution is commenced by finding an indictnent

(1990): "A person may be prosecuted, tried and punished for an
of fense punishable wth death or by inprisonnent in the
penitentiary during life, at any tinme after the offense is
commtted."



or presentnent. W have never distinguished between seal ed and

unseal ed i ndi ct ment s.

A sealed indictnent is no different from an unseal ed
i ndictment except that it is not subject to inspection by, or
di scl osure to, the public until the defendant is arrested or nakes
bail. Tenn. Code Ann. 88 40-13-111, -112. It still has the effect

of formally charging the defendant with a crine.

Additionally, the majority of federal courts that have
considered the issue have applied the speedy trial analysis to

sealed indictnment cases. {tt, ¢t.]., United States v. Shell, 961

F.2d 138, 143-45 (9th Cir. 1992); United States v. Lewi s, 907 F. 2d

773, 774 (8th Cr.), vttt frrietl, 498 U.S. 906 (1990); United

States v. Mtchell, 769 F.2d 1544, 1547-48 (11th Cr. 1985), 1t 1t

feritt, 474 U.S. 1066 (1986); United States v. Alo, 439 F.2d 751

(2nd Cir.), vert, trritd, 404 U S 850 (1971); United States v.

Shel ton, 820 F. Supp. 461 (WD. M. 1992); United States v. Rogers,

781 F. Supp. 1181 (S.D. Mss. 1991). i1t sttt United States v.
Wat son, 599 F.2d 1149, 1156, 1i1iifitl 1) United States v. Mise, 690
F.2d 15 (2nd Cir. 1979), ttrt. f¢triti, 450 U.S. 984 (1981)(right to

speedy trial attaches not when sealed indictnent filed, but when

unsealed); United States v. Hay, 527 F.2d 990 (10th Cr. 1975),

cert, teriet, 425 U S, 935, 994 n. 4 (1976) (since indictnment seal ed
def endant suffered neither restraint on his l|iberty nor public

accusation before his arrest).



I n our opinion, the better reasoned cases recogni ze t hat
even though a defendant under a seal ed indictnent does not suffer
restraint on his or her liberty or the anxiety and hum |iation that
acconpany a public accusation, such a defendant still has a strong
interest in preserving his or her ability to prepare for trial
Lengt hy delays following the issuance of an indictnent, whether
sealed or not, may directly affect this ability to prepare for
trial. Faded nmenories, erosion or |oss of potentially excul patory
evidence, and loss of potentially favorable wtnesses are all

possi ble results of a |engthy del ay.

We conclude, accordingly, that the return of a
present nent, whether sealed or not, is a "formal accusation"” such

as woul d engage an accused person's speedy trial rights.

It remanins for us to determ ne whether the defendant's

speedy trial rights were violated. |In Barker v. Wngo,® the United

States Suprenme Court adopted a bal ancing test to determ ne whet her
a defendant's right to a speedy trial had been denied under the
Si xth Anendnent. This test involves the bal ancing of four factors:
(1) the length of the delay; (2) the reason for the delay; (3) the
defendant's assertion of his right to a speedy trial; and (4) the

prejudice resulting to the defendant fromthe delay. W adopted

°407 U.S. 514 (1972).
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the Barker analysis in State v. Bishop, 493 S. W2d 81, 83-85 (Tenn.

1973).

Regarding the first factor, length of the delay, the
Barker Court noted that the length of the delay is the triggering
mechani sm that will necessitate the consideration of the other
three factors. "'Until there is sone delay which is presunptively
prejudicial, there is no necessity for inquiry into the other

factors that go into the balance.'" State v. Baker, 614 S. W2d

352, 355 (Tenn. 1981)(quoting Barker, 407 U.S. at 530). The
reasonabl eness of the I ength of the del ay depends on the conplexity

of the case. 407 U S. at 530-31. Mire recently, the Court noted

in Doggett v. United States that "the presunption that pretria
del ay has prejudiced the accused intensifies over tine." 112 S
Ct. 2686, 2691 (1992). In this case, the delay of thirteen years
Is, as the State concedes, clearly sufficient to require an
analysis of the remaining three factors. This factor weighs

favorably for the defendant.

The second Barker factor, reason for the del ay, generally
falls into one of four categories: (1) intentional delay to gain
a tactical advantage over the defense or del ay designed to harass

t he defendant; (2) bureaucratic indifference or negligence; (3)

%Overcrowded court dockets or sinple lack of diligence fal
into this category.
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del ay necessary to the fair and effective prosecution of the case;*

and (4) del ay caused, or acqui esced in, by the defense.'® The first
type, intentional delay, is weighed heavily against the State. The
second type, negligent delay, is also weighed against the State
al though not as heavily as deliberate delay. The third type of
delay is, by definition, justifiable and is not weighed agai nst
ei ther party. The fourth type of delay, which is caused or

acqui esced in by the defendant, is wei ghed agai nst the defendant.

The delay in this case resulted fromgross negligence by
the State. The District Attorney General testified that he knew
t he def endant was in custody in Al abama on anot her charge when the
present nent was issued in Septenber 1979. The case cane up for
docket call several tines over the course of the years until it was
retired in Novenber 1983. During this entire period, the State
knew t hat the defendant was in the custody of Al abana authorities.
No expl anati on appears of record why the State failed to respond to
the defendant's 1990 witten request for a speedy trial. Not until
the District Attorney Ceneral |earned that the defendant m ght be

granted parole in Al abama did the State begin to prepare for trial.

Del ays which fall into this category include those cases
where the conplexity of the case reasonably requires nore tine to
prepare for trial, or where the delay is necessary to perform
further investigation or to |l ocate a m ssing wtness, for exanple.

2Good faith attenpts to plea-bargain or repeated defense
requests for continuances are exanples of this category. fre,
t.1., State v. Taylor, 771 S.W2d 387 (Tenn. 1989), t¢t1t. leritd
497 U. S. 1031 (1990); State v. Johnson, 781 S.W2d 873 (Tenn. Crim
App. 1989), vt ltd v o vther yrevrdy by, State v. How ngton, 907
S.W2d 403 (Tenn. 1995).
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Al t hough there is no clear evidence of bad faith by the

State, a delay based on the prediction that disposition of another

case in a foreign jurisdiction will serve to keep the defendant
incarcerated will always risk dismssal if, in fact, the State
ultimately chooses to prosecute. {tt Arrowsmth v. State, 175 S W

545, 546-47 (Tenn. 1915); State v. Kolb, 755 S.wW2d 472 (Tenn

Crim App. 1988); State v. Wallace, 648 S . W2d 264 (Tenn. Crim

App. 1980). Not only does such a delay inpinge upon an accused's
ability to defend hinself, but it also affects his eligibility for
concurrent sentencing, parole, and other rehabilitative prograns.
Here, there was no valid reason for the delay; this factor nust

wei gh in favor of the defendant.

The third factor, an accused person's assertion of his
right to a speedy trial, may or may not play an inportant role in
the ultimate determ nati on of whether that person has been deprived
of his right to a speedy trial. The Barker Court rejected an
outright "demand" rule, whereby failure to seek a speedy tria
woul d result in a waiver of that right. 407 U S. at 529-30. This
Court has |likew se rejected such arigidrule. Bishop, 493 S.W2d
at 84. The primary burden, after all, is on the courts and
prosecutors to assure that cases are brought to trial. Barker, 407
U S at 529. Nevertheless, a defendant's assertion or failure to
assert the right to a speedy trial is one factor to consider in the
overall balance in determning whether the right has been

unconstitutionally deprived. |i. at 528. A defendant's assertion

13



of the speedy trial right is entitled to strong evidentiary wei ght
in determ ning whether the right has been denied, and failure to
assert the right will make it difficult to prove it was denied.

Id. At 531-32; Bishop, 493 S.W2d at 85.

Failure to assert the right inplies a defendant does not
actively seek a swift trial. "[E]vidence that the defendant did
not want a speedy trial would never warrant the finding of a
constitutional violation except in'extraordinary circunstances."'"
Baker, 614 S.W2d at 355.% In this case, the defendant |earned in
1984 that there was a detainer against him Thereafter, he did
nothing until 1990. Even after he |l earned that his Al abama parol e
woul d be conditioned on his return to Tennessee for trial on the
mur der presentnent, he waited several nonths before seeking | egal
assi stance and demandi ng a speedy trial. Hence, we infer that the
defendant did not necessarily want a speedy trial in Tennessee.
After all, had the Tennessee charge ultimately died of neglect,
t here woul d have been no inpedinent to an unconditional parole in
Al abama. Asserting his right to trial would have prevented that,

and it woul d have exposed the defendant to the risk of a Tennessee

conviction. W find that the defendant acqui esced in the del ay by

However, an accused who i s unaware that charges are pending
against himor her, as is often the case where an indictnent has
been sealed and not served, cannot be penalized for his or her
failure to assert the speedy trial right. Doggett, 112 S. C. at
2691; st 1lyr Wight v. State, 405 S.W2d 177, 180 (Tenn. 1966);
State v. Vallace, 648 S.W2d 264, 267 (Tenn. Crim App. 1980).
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failing to assert his right to a speedy trial. This factor nust

wei gh in favor of the State.

W viewthe fourth factor as the nost inportant: whether
t he accused suffered prejudice by the delay. Baker, 614 S.W2d at
355-56 (titir) Barker, 407 U S. at 532; Bishop, 493 S.W2d at 85);

State v. Thomas, 818 S.W2d 350, 363 (Tenn. Crim App. 1991).

Usual ly, it isrelatively easy to determ ne whet her a def endant has
been prejudiced by inordinately long pretrial incarceration, or
whet her he or she has been subjected to the stress and anxi ety that
acconpany a public accusation over an extrenely |long period of
time. It is often extrenely difficult, however, for a defendant to
denonstrate specifically howthe delay has inpaired his ability to
defend hinsel f. Courts have recognized this difficulty and
consequently do not necessarily require a defendant to
affirmatively prove particul arized prejudi ce. Doggett, 112 S. C

at 2692; Moore v. Arizona, 419 U S. 871 (1974). Furthernore,

[1] nmpai rment of one's defense is the
nost difficult formof speedy trial
prejudice to prove because tine's
erosi on of excul patory evidence and
testinony "can rarely be shown.™
: : : [ E] xcessi ve del ay
presunptively conpr om ses t he
reliability of a trial in ways that
nei ther party can prove or, for that
matter, i dentify. Wiile such
presunptive prejudice cannot alone
carry a Sixth Anmendnent claim
wi thout regard to the other Barker
criteria, it is part of the mx of
rel evant facts, and its inportance
increases with the length of the
del ay.
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Doggett, 112 S. . at 2692-93 (citations omtted).

Al t hough we can assune that he experienced sone anxiety
and uncertainty about the ultimate disposition of these charges,
nothing in the record suggests that the defendant's ability to
present his defense was inpaired. |In fact, the defendant does not

claimspecific prejudice resulting fromthe del ay.

While "affirmative proof of particularized prejudice is
not essential to every speedy trial claim" 112 S. C. at 2692,
and "the presunption that pretrial delay has prejudi ced t he accused
intensifies over tine," ii. at 2691, we believe the facts in this

case are distinguishable fromthose in Doggett.

The defendant in Doggett was charged with conspiracy to
i mport and distribute cocaine. After his indictnment in 1980,
Doggett, unaware of the charges pending against him left the
country. He was |ater arrested and i npri soned i n Panama on anot her
matter. The Drug Enforcenment Agency (DEA) |earned of Doggett's
wher eabout s and requested expulsion to the United States. The DEA
did not pursue its request further until after Doggett had been
rel eased and apparently abandoned its search soon thereafter. In
1982, Doggett legally entered the United States and |ived openly.
In 1988, the governnent conducted a routine credit check on

fugitives. Consequently, Doggett was arrested. The Suprene Court
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hel d t hat Doggett had been deprived of his right to a speedy trial.

Significantly, while Doggett was in no way responsible
for the delay in his case, Wod deliberately chose to forgo a
speedy trial request, hoping instead that the Tennessee charges
woul d die of neglect. He acquiesced in the delay fromthe tine he
| earned of the detainer in 1984 until 1990, after Al abama had
of fered conditional parole. Any presunption of prejudice is
weakened to sone degree by the defendant's acquiescence in the
del ay. Therefore, the prejudice factor weighs in favor of the

St at e.

We find that the Iength of the delay, on the one hand,
and the lack of any justifiable reason for such del ay, on the other
hand, make this a close case. Nevertheless, balancing all of the

Bar ker factors, we concl ude that

1. The length of the delay of
thirteen years was presunp-
tively prejudicial and weighs
in favor of the defendant.

2. The delay was caused by the
State’s negligence and wei ghs
in favor of the defendant.

3. The defendant failed to assert
his right to a speedy trial
until el even years had passed- -
only after he discovered the
pendi ng Tennessee charge was
jeopardizing his parole in
Al abama. This factor weighs in
favor of the State.
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4. The presunption of prejudice
was weakened by the defendant's
acqui escence in the delay.
This factor weighs in favor of
the State.

In the bal ancing analysis, the fourth factor is entitled
to the greatest weight. Accordingly, we conclude that the
def endant was not deprived of his right to a speedy trial under

federal or state constitutional principles.

We hold that the return of a seal ed presentnent engages
an accused' s right to a speedy trial. The fact that a defendant is
incarcerated in another jurisdiction wll not justify delay if the
State knows his whereabouts. The State is primarily responsible
for prosecuting an accused in a tinely manner. For defendants who
choose to risk that the State will ultimately decline to prosecute
them their acquiescence in the delay by failing to assert their
right to a speedy trial may serve to weaken any presunption of
prej udi ce, dependi ng, of course, on the nature of the case and the
evi dence presented. The judgnment of the Court of Crimnal Appeals

is affirned.

ADOLPHO A. BIRCH, JR, Justice
CONCUR:

Ander son, C. J.
Dr owot a, J.

Dl SSENT:
Reid, Wiite, JJ.
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