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| agree with the result reached by the ngjority.
However, resolution of the inportant principles of
conparative fault and rul es of pleading and evi dence
presented in this case requires, in nmy view, a nore precise
articulation and anal ysis of the pleadings, the facts, and
the Il egal issues. As an exanple, the statenent of the issue
decided in the majority's introductory paragraph - if the
def endant w shes to introduce evidence that a person other
than itself caused the plaintiff's injury - enconpasses

various situations controlled by different rules and cannot



be decided as stated. Since the rules of substantive |aw,
pl eadi ng and evi dence are correlated, | can best state ny
views in an integrated opinion rather than in a commentary on

the majority's opinion.

This medi cal mal practice case presents for review
the decision of the Court of Appeals that evidence that the
negl i gence of a non-party proximately caused the plaintiff's
injuries was adm ssi ble under a plea of general denial. This
Court finds that such evidence is adm ssible only when the

affirmati ve defense of conparative fault has been pl ed.

The plaintiff, Ethel Faye CGeorge, was admtted to
a hospital in Nashville in October 1989 for surgery to be
performed by Dr. Janes Daniell, a gynecologist. In
preparation for the surgery, M. George was positioned on her
side for the admnistration of a spinal anesthesia by the
defendant Dr. Phillip R Jones, an anesthesiologist. Wen
Dr. Jones inserted the needle into her |ower back, the
patient reported sharp pain in her right leg. After severa

unsuccessful attenpts to conplete the procedure, each



acconpani ed by reports of pain, Dr. Jones requested the

assi stance of another anesthesi ol ogist, the defendant

Dr. Clyde Wayne Al exander. Despite the patient's conplaints
of pain each tine the needle was inserted, the procedure was

acconpl i shed by the defendants.

Under the direction of Dr. Daniell, surgica
nurses placed the patient on her back with her |egs supported
by stirrups, a position known as a nodified |ithotony

position, where she renmained during the surgery.

After the operation, the plaintiff experienced
pai n extendi ng down her right Ieg and foot, and since that
time, she has been significantly and permanently i npaired.
The proof shows that the plaintiff's condition was caused by

severe darrage to two nerve roots.

In Cctober 1990, the plaintiff filed this suit for
nmedi cal mal practice agai nst the defendants, Jones and

Al exander. The plaintiff did not sue Dr. Daniell

The conpl aint all eges that the defendants’
adm ni stration of spinal anesthesia was bel ow the applicable
standard of care and was the proxi nate cause of the injuries

sustai ned. The conplaint alleges specifically that "the



injuries to the plaintiff's right leg and foot were caused by
trauma to nerve roots and structures by the defendants during
the adm ni stration of spinal anesthesia.” The conplaint
further charges that "the injuries and danages sustai ned by
the plaintiff were proxi mtely caused by the negligence and

fault" of the defendants.

The defendants filed answers to the conplaint on
Decenber 5, 1990. They admtted that they perfornmed the
procedure but denied that their performance was bel ow t he
appl i cabl e standard of care exercised by professionals
practicing in the specialty of anesthesiology in Nashville
and simlar conmunities and stated that they conplied with
that standard of care. The defendants specifically denied
the allegation that the plaintiff's injuries were caused by
t he procedure performed, and they specifically denied the
allegation that the plaintiff's injuries were proxi mately
caused by the manner in which they perforned the procedure.
In their answers, the defendants "reserve[d] the right to
assert additional affirmative defenses as they may appear

t hrough di scovery and further investigation."

The plaintiff propounded to the defendants an
interrogatory eliciting their position on whether the

plaintiff's injuries had been caused by persons other than



t he defendants, to which the defendants responded that they
had "no definitive opinion of the cause or causes of the

plaintiff's conplaints.”

In Cctober 1993, approximately one nonth before
the case went to trial, the plaintiff took the deposition of
Dr. Vaughan All en, the neurosurgeon who had treated the
plaintiff for the injuries sustained during the operation.

In the course of the deposition, Dr. Allen explained that M.
Ceorge had suffered injuries to two separate nerve roots, and
that in his opinion there were two pl ausi bl e expl anati ons for
the injuries: that an "injection injury” had occurred in the
adm ni stration of the spinal anesthesia by the defendants; or
that the injury had occurred as the result of inproper
positioning of the patient by Dr. Daniell during surgery.

Dr. Allen also testified that it was "extrenely unlikely"
that the plaintiff's injuries were caused by the defendants,
and that "the nost |ikely diagnosis”" would be that the

injuries were caused during the surgery by Dr. Daniell.

Prior to trial, the defendants filed a notice of
intent to introduce into evidence the deposition of Dr.
Allen. The plaintiff responded by filing a notion to excl ude
the testinony, contending that the defendants were required

to plead conparative fault as an affirmative defense before



presenting evidence that another person caused the injury.

On the first day of the trial, the plaintiff filed
a second notion in limne, asking the court to exclude any
testimony and prohibit any questioning with regard to any
cause of the plaintiff's injuries other than the defendants
injection of the spinal anesthesia. |In the second notion

the plaintiff asserted that:

As grounds for this notion plaintiff
woul d show the Court that Defendants
have not raised an alternative cause as
an affirmative defense in their answers
to either the original conplaint or the
anended conpl aint and have not set forth
any alternative cause in their Rule 26
statenment of expert testinony or in
answer to interrogatory nunber eight of
the interrogatories propounded on each
def endant nmany nont hs ago.

The trial court denied the notions to exclude Dr. Allen's
deposition. No additional pleading was filed by any of the
parties, and on Novenber 8, 1993 the case went to trial on
the plaintiff's anended conpl aint and the defendants

answers.

The jury found for the defendants, and the tria
court entered judgnent accordingly. The Court of Appeals

found that the adm ssion of Dr. Allen's testinony was not



error, and affirned.

Even t hough the cause of action arose in Cctober,
1989, this case had not been tried when the decision in

Mcintyre v. Balentine, 833 S.W2d 52 (Tenn. 1992), was

rel eased on May 4, 1992. Consequently, the case becane
subject to the principles of conparative fault, id. at 58,
which significantly altered the substantive and procedural
rights of the parties. At that tinme, the statute of
limtations had run on the plaintiff's claimagainst any

ot her person, including Dr. Daniell. However, Mlntyre gave
t he defendants a significant right not previously avail abl e,
the right to "allege, as an affirmative defense, that a
nonparty [had] caused or contributed to the injury,"” and thus
avoid liability in whole or in part. |1d. An anendnent to
Tenn. R Cv. P. 803, also adopted prior to the trial of

this case, defined the procedure for asserting that defense.

Rule 8.03, entitled ?Affirmati ve Defenses,?
provides in pertinent part that, ?[i]n pleading to a
precedi ng pleading, a party shall set forth affirmatively
facts in short and plain terns relied upon to constitute

conparative fault (including the identity or



description of any other alleged tortfeasors). . . .? The

Advi sory Commi ssi on expl ai ned the 1993 anendnent as foll ows:

"Conparative fault" is substituted for
“contributory negligence" in |ight of
Mcintyre v. Balentine, 833 S.W2d 52
(Tenn. 1992). Note that the defendant
must identify or describe other alleged
tortfeasors who should share fault, or
el se the defendant nornally woul d be
barred fromshifting blanme to others at
trial.

Tenn. R Civ. P. 8.03 Advisory Comm ssion Comrents [1993].

Despite this change in the |law, the defendants did
not plead conparative fault and thus failed to identify or
describe any "other alleged tortfeasors.” The Court stated

in Rdings v. Ralph M Parsons Co., 914 S.W2d 79, 84 (Tenn.

1996), that "[f]ailure of the defendant to identify other
potential tortfeasors would preclude the attribution of fault
agai nst such persons and would result in the defendant being
liable for all damages except those attributable to the fault
of the plaintiff." Consequently, in this case, the

def endants were barred from"shifting blanme to others at

trial."!

A defendant's pl eadi ng of conmparative fault as an affirmative
defense under Tenn. R. Civ. P. 8.03, triggers the plaintiff's limted
opportunity under Tenn. Code Ann. § 20-1-119(a) (1994) to nmake any other
all eged tortfeasor a party to the suit. |In Ridings v. Ralph M Parsons
Co., 914 s.W2d 79, 83-84 (Tenn. 1996), the Court explained the interplay
between Tenn. R. Civ. P. 8.03 and Tenn. Code Ann. § 20-1-119:




The plaintiff argues that because Dr. Allen's
deposition was offered for the sole purpose of "shifting the
bl ane” for the plaintiff's injuries away fromthe defendants
and onto Dr. Daniell, the deposition was not admissible. 1In
response, the defendants contend that they did not offer
Dr. Allen's deposition to show that Dr. Daniell was "legally
at fault" but to disprove an elenent of the plaintiff's prima
facie case, causation in fact, and that, therefore, Rule 8.03

does not apply.

The adm ssibility of Dr. Allen's testinony depends
upon its relevance to the issues raised by the pleadings.

See Tenn. R Evid. 402. The conpl aint charges professional

Rule 8.03, Tenn. R. Civ. P., insures that the rights
and liabilities of the parties subject to suit be resolved in
one action. Section 20-1-119 provides the procedure for
joining additional defendants, but it does not address the
effect of a defendant's failure to allege that a nonparty
caused or contributed to the plaintiff's damages or the
plaintiff's failure to make those persons defendants.

However, Rule 8.03 requires that "conparative fault
(including the identity or description of any other alleged
tortfeasors)" be pled as an affirmative defense. Failure of
the defendant to identify other potential tortfeasors would
preclude the attribution of fault against such persons and
woul d result in the defendant being liable for all damages
except those attributable to the fault of the plaintiff.
Failure of the plaintiff to assert its cause of action

agai nst such persons who are alleged by the defendant
pursuant to Section 20-1-119 to have caused or contributed to
the injury or damage, would not preclude the assessment of
fault against such persons but would preclude the award of
damages agai nst such persons.

Since the defendants in the present case did not allege that Dr. Daniell
or anot her person, caused or contributed to the plaintiff's injuries, the
i ssue of whether the plaintiff could have joined any third party

def endants pursuant to 8§ 20-1-119 is not presented in this case. See
Owens v. Truckstops of America, 915 S. W 2d 420, 427 (Tenn. 1996).




mal practi ce. The defendants do not deny two of the essential
el enents of a cause of action based on negligence - duty of

care and injury. See Md enahan v. Cooley, 806 S.W2d 767,

774 (Tenn. 1991). The denials stated in the answer put at

i ssue the other three essential elenents - breach of duty,
causation in fact, and proximte or |egal causation. In

ot her words, the defendants denied that they were negligent,
that their adm nistration of the nmedical procedure was bel ow
t he applicable standard of care; they denied that the
procedure was an antecedent cause of the plaintiff's
injuries; and they denied that the procedure perforned by
them was the proximate or | egal cause of the plaintiff's
injuries. Their pleadings do not charge that the proximate
cause of the plaintiff's injuries were the acts or om ssions

of other persons.

Evi dence rel evant to any of the | egal issues
rai sed by the pleadings was adm ssible. Rule 401, Tennessee
Rul es of Evidence, defines relevant evidence as "evidence
havi ng any tendency to nmake the existence of any fact that is
of consequence to the determ nation of the action nore
probabl e or | ess probable than it would be w thout the
evi dence." Consequently, Dr. Allen's testinony was
adm ssible if it tends to establish the degree of care

exerci sed by the defendants or the causal relationship, if
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any, between the procedure perfornmed by the defendants and
the plaintiff's injuries. The question, then, is - what does

Dr. Allen' s testinony tend to establish?

Dr. Allen's testinony related to two alternative
(not common or joint) causes - the administration of the
spi nal anesthesia by the defendants and the positioning of
the patient's body for surgery by Dr. Daniell. As to the
first, Dr. Allen testified that injury to two nerves coul d
not have been caused by the injection of anesthesia unless
the plaintiff had a ?conjoined nerve root? -- a rare
anatom cal condition in which two nerves are enclosed in a
single protective sheath. Dr. Allen discounted this
possibility, based on his analysis of a nyel ogram and an MR
scan. He concluded that although theoretically the
plaintiff's injuries could have been caused by the spina

anesthesia, it was highly unlikely.

Wth regard to the other possible cause, Dr. Allen
testified that the proper positioning of a patient's body
during the described surgery is crucial, and that ensuring
that the patient is properly positioned is primarily the
responsi bility of the surgeon perform ng the operation. Dr.
Allen testified that having the patient's body in an inproper

position during surgery could cause a ?stretch injury? to the

-11-



nerves and, conversely, that a stretch injury is highly
unlikely if the patient is positioned correctly. Wth regard

to this point, Dr. Allen testified as follows:

Q Doctor, do you have an opinion within
a reasonabl e degree of nedical certainty
that inproper positioning of Ms. George
for this surgery she had was the cause
of her nerve damage to her |eg?

A: In nmy opinion that would be the nost
pl ausi bl e cause, yes, sir.

Q So that would be your opinion within
a reasonabl e degree of nedical
certainty?

A Yes, it woul d.

Q And it is your -- do you have an

opi nion within a reasonabl e degree of
medi cal certainty, doctor, that inproper
positioning of the patient would not
occur, normally not occur if the patient
was positioned within the standard of
care for the physicians involved?

A Yes. As | have testified before,
unl ess there was some underlying
anatoni c reason which | don’t believe

Ms. George has, that woul d be an
accurate statement as well.

(Enphasi s added).

Later in the deposition, Dr. Allen responded to a

question about the lithotony position:

Q Doctor, assum ng sonmeone is properly

-12-



positioned in the |lithotony position

., do you have an opinion within a
reasonabl e degree of nedical certainty
that that person, if they were properly
positioned in a |lithotony position,
woul d have an injury such as Ms. George
has?

A It would be profoundly unlikely that
with proper positioning that one would
end up with a nerve injury.

Q@ So would you have an opinion within a
reasonabl e degree of nedical certainty
that -- if, as you opine, this was
caused by a stretch injury, would you
have an opinion within a reasonabl e
degree of nedical certainty that there
was i nproper positioning?

A. Either inproper positioning initially
or as the case went on stretch injury
frominvol ving inproper positioning such
as pushi ng agai nst her |egs or sonething
of that nature, but nmy answer woul d be
yes.

(Enphasi s added).

This testinony tends to establish two concl usions
- that the adm nistration of the spinal anesthesia was not
the cause in fact of the plaintiff's injuries, and that the
positioning of the plaintiff's body by Dr. Daniell for
surgery was the cause in fact of the plaintiff's injuries.
Consequently, Dr. Allen's testinony regardi ng the defendants’
adm ni stration of the procedure was relevant, and, therefore,
adm ssi ble. However, his testinony regarding the positioning

of the plaintiff's body for surgery was not relevant to any

-13-



I ssue made by the pleadings, and, therefore, was not

adm ssible. His testinony with regard to positioning would
have been rel evant, and, therefore, adm ssible, if the
defendants had pled the affirmative defense of conparative

faul t.

Rule 8.03 requires that the defendant identify or

describe other alleged tortfeasors. It is applicable where a

def endant undertakes to shift the "blame" to other
"tortfeasors" who "should share fault.”" Tenn. R Cv. P
8. 03 Advisory Conmm ssion Comments [1993]. Such allegations

raise the issue of proxinmate cause. In Kilpatrick v. Bryant,

868 S.W2d 594 (Tenn. 1993), the Court explained the

di fference between proxi mate cause and cause in fact:

"Causation (or cause in fact) is a very
di fferent concept fromthat of proximte
cause. Causation refers to the cause
and effect relationship between the
tortious conduct and the injury. The
doctrine of proximte cause enconpasses
t he whol e panoply of rules that may deny
liability for otherw se actionable
causes of harm" Thus, proximte cause,
or | egal cause, concerns a determ nation
of whether legal liability should be

I nposed where cause in fact has been

est abl i shed.

Id. at 598 (quoting Joseph H King, Jr., Causation, Valuation

and Chance in Personal Injury Torts | nvolving Preexisting

-14-



Condi tions and Future Consequences, 90 Yale L.J. 1353, 1355

NSF. 7 (1981)). Therefore, Rule 8.03 is applicable where the
def endant contends that the act or onission of another was

t he proximate cause of the plaintiff's injury.

This reading of Rule 8.03 is consistent with Tenn.

Code Ann. 8§ 20-1-119(e), which provides:

This section shall not Iimt the right
of any defendant to allege in an answer
or amended answer that a person not a
party to the suit caused or contri buted
to the injury for which the plaintiff
seeks recovery.

Section 20-1-119 provides for the practical inplenentation of
the benefits of conparative fault, which requires speci al

pl eading, and it also protects the defendants' right to

di spute all the essentials of liability under a plea of
general denial. Under a plea of general denial, and w thout
affirmatively pl eading conparative fault, the defendants are
entitled to show at trial that the act or om ssion of another
was the cause in fact (as distinguished from proxi mate cause)
of the plaintiff's injury. However, w thout pleading
affirmatively, the defendants cannot attenpt to shift the
"fault," "blame," or "liability" to the other person. 1In
order for the defendants to shift all or part of the fault,

t he defendants nust affirmatively plead the negligence of

-15-



another, or in other words, identify or describe other
tortfeasors who m ght be found to have proxi mately caused the

plaintiff's injuries. See Ridings v. Ralph M Parsons Co.

914 S.W2d at 83-84.

The defendants' argunent on this point (and the
maj ority opinion) ignores the relationship between pleadi ng
and evidence. They acknowl edge in their brief that Dr. Allen
testified "that the surgical position of the patient was
negligent and that the surgeon hinself deviated fromthe
standard of care.” They continue: "But this was not the
theory of the defendants; the defendants never, at any tine,
contended that the surgeon was negligent.” This argunent
defeats the defendants' case. The "theory"” or "contention”
of the parties is found in the pleadings.? Under nodern
pl eading, a party is not required to set out in detail the
facts upon which it bases its claimor defense; however, the
pl eadi ngs nust afford fair notice of what the claimor
defense is and the grounds upon which it rests. See 2A Janes

W Moore, et al., More's Federal Practice 18.02 (2d ed.

1995) (citing Conley v. Gbson, 78 S. C. 99, 355 U. S 41

47-48, 2 L.Ed.2d 80 (1957)). An affirmative defense pleads a
matter that is not within the plaintiff's prinma facie case.

Id. at{8.27[1]. Thus, pleadings give notice of the issues to

2Tenn. R. Civ. P. 8 Hammett v. Voque, Inc., 179 Tenn. 284, 165
S.W2d 577, 579 (1942).
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be tried. Castelli v. Lien, 910 S.W2d 420, 429 (Tenn. C

App. 1995).

The defendants' pleadings do not allege that
Dr. Daniell was negligent or that his negligence was a
contributing cause of the plaintiff's injuries. However,
their evidence, the testinmony of Dr. Allen, tends to
establish that Dr. Daniell was negligent and that his
negl i gence caused the plaintiff's injuries. That evidence
tends to establish Dr. Daniell as a tortfeasor, at fault and
responsible for the plaintiff's injuries. It also is an
invitation to the jury to shift the fault to persons other
t han the defendants. The concl usion, of course, is that
since the defendants did not plead conparative fault and
identify other tortfeasors, that portion of Dr. Allen's
testinony which tends to shift the fault to Dr. Daniell was

not admi ssi bl e.

Rel evant evi dence of causati on which does not tend
to establish nonparties as tortfeasors is adm ssible under a
general denial. However, a defendant's evidence which, as in
this case, tends to show no causation in fact by the
defendant is inadmssible if it also shows that a nonparty
was negligent and that the nonparty's negligence was the

proxi mate cause of the plaintiff's damages. |In the present
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case, the defendants relied heavily upon Dr. Allen's
testinony that the patient was inproperly positioned for
surgery and that inproper positioning was the cause of the
injuries. Rule 8. 03 requires that if those facts are to be
relied upon, they nust be set forth in the pleadings in
"short and plain terns.” Oherw se, testinony regarding

those facts is not adm ssibl e.

The argunent that conparative fault never would
be pl ed overl ooks the above stated rule of evidence as well
as significant practical factors. |In Tennessee, where the
separate, independent negligent acts of nore than one
tortfeasor have conbined to cause a single, indivisible
injury, liability is not joint and several.® Consequently,
where the defendant does not plead conparative fault, it wll
be held liable for 100 percent of the plaintiff's damges
unless it is absolved of all liability. In other words,
where a sol e def endant does not plead conparative fault,
there will be no apportioning of liability for damages even
t hough the defendant nay have been only partially at fault.
Evi dence which tends to establish the plaintiff or a non-
party as a tortfeasor responsible for the danages alleged is
not adm ssi bl e unless the defendant has pled conparative

fault as an affirmati ve def ense.

Sowens v. Truckstops, 915 S. W 2d 420, 428 (Tenn. 1996).
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Adm ssion of a portion of Dr. Allen's testinony
was prejudicial error requiring the decision of the Court of

Appeal s to be reversed and the case remanded for a new trial.

Rei d, J.
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